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STANDARD SETTING AND EXCLUSIONARY CONDUCT:

The Role of Antitrust in Policing Unilateral
Abuses of Standard-Setting Processes

BY M. SEAN ROYALL

NDUSTRY STANDARDS ARE PERVASIVE

throughout our economy and provide a powerful

engine for change and progress in many markets. By

and large, it would appear that the power of industry

standards has been directed to productive and efficient
ends, with enormous benefits flowing to consumers. Among
other things, industry standards have

B dramatically increased the extent of product compatibili-
ty and interchangeability;

B facilitated the globalization of markets;

B sped the development and worldwide implementation of
new technologies;

B opened up markets to the potential for new entry, often on
a smaller scale than might be necessary absent widely
adopted industry standards; and

B helped to cultivate intense price competition and, in turn,
intense efforts to maximize efficiency and lower costs.
Although this is not always the case, industry standards are

often set through the collaborative efforts of multiple market

participants working under the auspices of a standard-setting

organization or consortium. Broad participation in such a

consortium can add tremendous value to the standard-setting

enterprise. The collective nature of industry standard-setting
activities can also raise antitrust issues, however.

The potential for standard-setting activities to give way
to anticompetitive agreements and jointly imposed market
restraints is not a new concern. Over the past several decades,
a number of courts have had occasion to apply Section 1 of
the Sherman Act in the context of industry standard-setting,
resulting in a fairly well-developed body of case law.! Yet
Section 1 of the Sherman Act is not the only provision of
antitrust law with potential relevance to industry standard
setting. As is evidenced by the Federal Trade Commission’s
pending suits against Rambus Inc.? and Union Oil Comapny
of California (Unocal),’ standard-setting activities may also
implicate Section 2 of the Sherman Act.*

Broadly speaking, both the Rambus and Unocal cases

M. Sean Royall is a partner with Gibson, Dunn & Crutcher LLP in the
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allege that a single company, through unilateral, deceptive
actions, skewed the outcome of a standardization process,
culminating in the adoption of widely used industry stan-
dards that are subject to that company’s private patent
claims. There is an important factual distinction in the
Rambus and Unocal cases—namely, Rambus involves stan-
dards set by a private standard-setting body, whereas Unocal
involves standards set by a governmental agency, based in
part on input from private firms.’ The theories of the two
cases are quite similar, however. Though both cases techni-
cally arise under Section 5 of the FTC Act, the underlying
theory of liability in each case is rooted, at least in substan-
tial part, in Section 2 principles of monopolization and
attempted monopolization.®

The Rambus and Unocal cases are not the first of their
kind. Roughly eight years ago, the FTC issued a complaint
against Dell Computer Corporation, challenging Dell’s uni-
lateral conduct in failing to disclose certain patent-related
information to a standard-setting organization.” The Com-
mission issued fairly detailed statements in support of a nego-
tiated consent order in De/l,* but the case was never actually
litigated. Nor to the author’s knowledge are there other liti-
gated decisions in such cases. Hence, while the allegations in
Rambus and Unocal are not entirely novel, both cases have the
potential to shed considerable light on the application of
Section 2 principles in this context.

One of many interesting questions that arises in cases
such as Rambus, Unocal, and Dell is the extent to which uni-
lateral conduct affecting a standardization process may prop-
erly be regarded as “exclusionary” and hence actionable
through a claim of monopolization or attempted monopo-
lization. Resolving this issue poses some challenges, not only
because of the lack of prior Section 2 precedent directly on
point, but also because, at the present time, a debate is being
waged within the courts and the antitrust community regard-
ing the proper scope and definition of exclusionary con-
duct.” Indeed, the prior issue of ANTITRUST was largely
devoted to this very topic.'

The goal of this article is not to advocate any specific con-
clusions, but rather to draw out some of the legal arguments
and subsidiary factual questions that may be relevant to
assessing when, and under what circumstances, allegedly



deceptive, unilateral conduct affecting a standard-setting
process can be the basis for antitrust liability. Thus, using a
short synopsis of the factual allegations in the FTC’s pend-
ing suit against Rambus'" as a platform for discussion, this
article will address various arguments that could be made for
and against the proposition that such conduct should be
considered exclusionary.

Allegations in FTC v. Rambus

The FTC’s administrative complaint against Rambus, which
was issued in June 2002, is one of the longest, most detailed
complaints in the Commission’s history. Distilled to its
essence, the complaint basically alleges the following:

In or around 1990, Rambus developed and sought to
patent a proprietary architecture for the next generation of
dynamic random access memory, or “DRAM.” Rambus’s
business model entailed licensing this intellectual property for
royalties, as opposed to producing the actual memory devices
themselves. Early on, Rambus had limited success in obtain-
ing licenses for its Rambus DRAM, or “RDRAM,” technol-
ogy. One competitive obstacle to Rambus’s success was an
open standard-setting process overseen by an organization
known as JEDEC, which was developing its own next-gen-
eration memory standards, through the collaborative work of
the entire memory industry and many users of memory.

In late 1991, Rambus joined JEDEC, and it soon discov-
ered that JEDEC’s work on next-generation memory stan-
dards implicated technologies that it believed could be cov-
ered through amendments to its own pending patent
applications. Rambus then proceeded to work with its
lawyers to make such amendments, with an apparent intent
to enforce patents—and collect royalties—over DRAM
devices built in compliance with JEDEC standards. Yet
Rambus never disclosed to JEDEC what it was doing, there-
by violating JEDECs rules.

Rambus’s own lawyers—who had cautioned the company
concerning the legal risks associated with misleading JEDEC
about patents—finally demanded that the company with-
draw from JEDEC in late 1995 or early 1996. Interestingly,
the precipitating cause for this legal advice was the issuance
of the FTC’s draft consent order in the Del/ matter, which
became public in December 1995. That consent order made
it clear that misleading nondisclosure of patents to a stan-
dard-setting organization not only could undermine the
patentholder’s ability to later enforce the patents, but also
could violate the antitrust laws, when such conduct resulted
in or threatened harm to competition.

After leaving JEDEC, Rambus continued to conceal infor-
mation about the extent to which it possessed, or was work-
ing to obtain, patent rights over aspects of JEDEC’s stan-
dards. Starting in the mid-1990s and continuing thereafter,
the worldwide memory industry adopted and implemented
JEDEC’s standards. Then, in early 2000, Rambus began
enforcing patents—and demanding royalties—over JEDEC-
compliant memory devices.

Rambus’s alleged failure to comply with its obligations to
disclose relevant patent-related information to JEDEC, the
FTC’s complaint claims, materially affected the outcome of
JEDECs process, in the sense that alternative technologies
were available and likely would have been selected had
JEDEC known that Rambus possessed or was seeking to
obtain relevant patents. The complaint further alleges that
JEDEC and its members are today “locked in” to the relevant
standards and hence no longer have the ability to shift with
ease to an alternative specification.

Assessing the Exclusionary Nature of Rambus’s
Alleged Conduct
Does conduct of the sort alleged by the FTC in the Rambus
case qualify as “exclusionary?” Stated differently, is this the
sort of conduct that, when it results in acquisition of monop-
oly power, should be subject to attack under the antitrust
laws? Given the absence of prior precedent directly on point,
the answers to such questions must be discerned from basic
antitrust principles or analogies to other, arguably similar,
types of conduct that have been deemed exclusionary. Argu-
ments in favor of finding such conduct to be exclusionary
might include the following:
B the conduct reflects an attempt to exclude rivals on some
basis other than efficiency;
B the conduct is by nature misleading;
B the conduct violated a duty to disclose (and possibly other
rules) imposed by the standard-setting organization; and
B cven if not literally violating the express rules of the stan-
dards organization, the conduct constituted a conscious
effort to subvert such rules, with the purpose of restrict-
ing competition.
By contrast, one might argue that such conduct does not war-
rant being treated as exclusionary either because the con-
duct involves no sacrifice of short-term profits or because
there are legitimate business reasons for concealing patent-
related information from a standard-setting organization.

Assessing the Arguments

The Conduct Excludes Competition on a Basis Other than
Efficiency. In the Aspen Skiing case, the Supreme Court com-
mented that, “If a firm has been ‘attempting to exclude rivals
on some basis other than efficiency,’ it is fair to characterize
its behavior as predatory.”'? This standard might provide at
least a starting point in considering whether conduct of the
sort challenged by the FTC’s Rambus complaint qualifies as
exclusionary.

One might argue, for instance, that by concealing mater-
ial information about its patents from JEDEC, Rambus was
seeking to hide the true costs of its technologies (i.c., tech-
nologies believed to be covered by its patents) and to avoid
exposing such technologies to competition on the merits.
Conduct of this sort arguably serves to exclude rivals, given
that, with the benefit of more complete information, alter-
native technologies might be deemed to be superior on a cost-
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performance basis. On the other hand, it would be difficult
to fault a firm for concealing patent-related information from
a standards organization unless the organization’s rules or
procedures required disclosure of such information or, at a
minimum, created reasonable expectations that such infor-
mation will be disclosed. This suggests that the more mean-
ingful question is not simply whether material information
was concealed, but rather whether concealment of such infor-
mation has the potential to skew or distort the outcome of
the standards process by causing participants to infer (from
the absence of disclosure) that no potential patent issues
exist. Hence, the exclusionary potential of such conduct
depends both on the nature of the information that was con-
cealed and the nature of what participants in the standards
process reasonably expect to be disclosed by fellow partici-
pants.

The Conduct Is Misleading. The core allegation in the
Rambus case is that Rambus sought to deceive JEDEC by
concealing patent-related information it was required to dis-
close and that fellow JEDEC members reasonably expected
would be disclosed. Assuming these allegations are true, does
the fact that conduct is deceptive or misleading render such
conduct “exclusionary” for purposes of Section 2?

There is certainly some support for the notion that mis-
leading or deceptive conduct can be a proper foundation for
liability under Section 2"*—two notable, and recent, exam-
ples being United States v. Microsoft, Inc."* and Conwood Co.
v. United States Tobacco Co.”> On the other hand, Section 2
cases predicated on such theories can be open to question. As
the Supreme Court and other courts have cautioned, the
antitrust laws were not designed to condemn competitive
practices merely because they may be “thought to be offen-
sive to proper standards of business morality.”'® Nor are the
antitrust laws designed to create a federal common law for
business torts.”” At a minimum, a Section 2 claim rooted in
allegations of deceptive conduct would need to establish
harm to the “competitive process” flowing from the chal-
lenged behavior, not merely harm to a competitor.'®

One might reasonably question whether it is a good idea
for courts to assess antitrust liability based in part on sub-
jective determinations about whether the conduct in question
is deceptive. One might further question whether it is appro-
priate to impose antitrust liability for allegedly deceptive
conduct in circumstances in which the same conduct might
not be independently actionable as fraud.” Nonetheless, as
discussed above, there is precedent for imposing antitrust
liability for deceptive acts that cause harm to the competitive
process. Moreover, in such cases courts typically have not
required a showing of actual fraud,” the one exception being
“Walker Process” claims involving allegations of fraud on the
patent office, where proof of actual fraud has been required.”

In evaluating the merits of imposing antitrust liability for
deceptive conduct occurring within a standard-setting con-
text, the Walker Process line of cases provides an interesting
reference point. Long before fraud on the patent office
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became a theory for imposing antitrust liability, it was
accepted as a basis upon which to establish an “inequitable
conduct” defense to claims of patent infringement.”” The
Supreme Court in Walker Process essentially took what had
theretofore been recognized as a defense to patent infringe-
ment and converted it into an affirmative antitrust cause
of action. In other words, the Court said that when a paten-
tee obtains a monopoly through “knowing and willful
fraud” »—conduct that would provide an inequitable con-
duct defense to patent infringement—that monopoly will be
subject to challenge under the antitrust laws.*

The Rambus case reflects a similar effort to import into
antitrust law a theory initially developed to support a patent
law defense—in this case, the defense of “equitable estoppel.”
By contrast to the lack of antitrust precedent in this area,
there are a number of decided cases standing for the propo-
sition that a patent owner that misleads a standard-setting
organization about the extent to which it possesses relevant
patents may later be barred—or equitably estopped—from
enforcing such patents against companies utilizing the affect-
ed standards.” In fact, courts have held that equitable estop-
pel may apply even if the patent holder, as opposed to affir-
matively misrepresenting facts about its patents to the
standards organization, merely conceals relevant patent-relat-
ed information, provided it can be shown that the patent
holder had a duty to disclose such information.*

This, of course, is the principal allegation of the Rambus
case.”” The Commission’s complaint alleges that Rambus
engaged in deception by concealing patent-related informa-
tion relevant to JEDEC’s work—information that JEDEC’s
members reasonably would have expected to be disclosed,
and that JEDECs rules required to be disclosed. Thus, in the
Rambus case the FTC does more than allege deception in
some abstract sense. The FTCs allegations of wrongful con-
duct are very closely tied to allegations concerning the nature
of what JEDEC:s rules require.

The Conduct Violates a Private Duty. The precise
nature of what JEDEC’s rules require, in terms of patent-
related disclosures, and whether Rambus’s conduct in fact
violated such rules, are both hotly disputed in the Rambus
case. Yet assuming it could be shown that Rambus’s conduct
constituted a violation of JEDEC’s rules, would that in itself
qualify as proof of exclusionary conduct?

This question touches on an issue that is very much in dis-
pute at the present time. Traditionally, courts have held that
conduct may be deemed predatory or exclusionary if it is
improper for reasons extrinsic to the antitrust laws, for exam-
ple, conduct that violates a regulatory requirement.” In sup-
port of this approach, one might argue that it is fine, as the
Supreme Court has said, to achieve a monopoly through “a
superior product, business acumen, or historic accident,”?
but monopolies achieved through demonstrably wrongful
or improper means should be subject to challenge.

This line of reasoning, while fairly well entrenched in
antitrust case law, has come under attack. Indeed, in Verizon



Communications, Inc. v. Trinko—a case recently decided by
the Supreme Court®—the Court was asked to rule that
Section 2 liability cannot be predicated upon conduct that is
wrongful only insofar as it violates a regulatory duty, in this
case a duty arising under the federal communications laws.
Rather, the petitioner in 77inko (Verizon) contended, under
Section 2 of the Sherman Act liability should attach only in
circumstances in which the defendant acted contrary to a
duty directly rooted in principles of antitrust law. While lim-
iting its holding to the specific context of unilateral refusals
to deal, the Supreme Court’s recent 7rinko decision appears
to have accepted this proposition.

One might argue that, for reasons similar to those dis-
cussed in T7inko, it would be improper to predicate antitrust
liability solely upon the fact that the conduct in question
violated the rules of a private standards organization. On the
other hand, this is not really a fair characterization of what
the FTC seeks to do in the Rambus case. While the Commis-
sion’s case clearly is predicated in part on the allegation that
Rambus’s conduct violated JEDECs rules, the FTC does not
appear to contend that Rambus’s conduct was improper
solely for this reason. Consistent with the equitable estoppel
cases mentioned above, the FTC’s allegations in this regard
serve at least in part to establish that Rambus had an affir-
mative duty to disclose relevant patents, which in turn pro-
vides a factual predicate for claiming that Rambus’s alleged
concealment of relevant patent-related information was mis-
leading.

The Conduct Subverts the Rules or Purposes of the
Standards Organization. While the FTC’s complaint
plainly alleges that Rambus violated specific rules and pro-
cedures established by JEDEC, the complaint also alleges
that Rambus acted in bad faith and that its conduct served
to undermine the broader purposes of JEDEC’s standard-
setting process. This aspect of the Commission’s complaint
has been amplified through post-complaint arguments by
Complaint Counsel. Even if it could be shown that Rambus
technically complied with JEDECs rules, Complaint Coun-
sel has argued, it would nonetheless be appropriate to
impose liability against Rambus considering that it acquired
a monopoly by engaging in conduct designed to subvert
the purposes of JEDEC’s standardization process, with the
goal of eliminating competition. If such allegations were
proven true, would this qualify as exclusionary conduct?

Interestingly, this is a question on which there is prior
antitrust authority. The relevant case is Indian Head, Inc. v.
Allied Tube & Conduit Corporation.®* In that case, a PVC
pipe manufacturer whose product had been rejected by the
majority vote of a standard-setting organization complained
that the defendant, a steel pipe manufacturer, had enlisted
other steel pipe makers in a concerted effort to block the pro-
posed PVC-based standard by, in essence, stuffing the ballot
box. The plaintiff challenged this conduct as a restraint of
trade in violation of Section 1 of the Sherman Act, and on
appeal the Second Circuit agreed that such conduct consti-

tuted an antitrust violation, notwithstanding the fact that no
organization rule had been violated. In the court’s words, the
defendant, “while acting within the letter of the . . . rules,”
nevertheless “circumvented” the rules, “violated the integri-
ty of the [organization’s] procedures,” and “subverted” the
overall process by which the organization sought to define
standards, all “for the sole purpose of achieving an anti-
competitive result—the exclusion of PVC conduit from the
marketplace.”** Encapsulating its holding, the Second Circuit
stated, “We refuse to permit a defendant to use its literal
compliance with a standard-setting organization’s rules as a
shield to protect such conduct from antitrust liability.” *

Considering that it was a Section 1 case, Allied Tube does
not directly speak to the proper bounds of exclusionary con-
duct from the vantage point of Section 2. Yet one could
argue that the case provides broad support for condemning
deliberate efforts to manipulate a standard-setting process
for an anticompetitive purpose, through either unilateral or
concerted action, independent of any violation of an orga-
nizational rule. As the Supreme Court’s decision in Allied
Tube emphasizes, industry standard-setting activities, while
possessing great potential to benefit consumers, also possess
great potential to harm competition, and the key to ensuring
this does not happen is to “prevent the standard-setting
process from being biased,” or misdirected, “by members
with economic interests in restraining competition.”** Where
a standard-setting process has become subject to anticom-
petitive bias—whether owing to the conduct of one firm
acting alone or multiple firms acting in concert—A/llied Tube
might be read to suggest both that the “antitrust validity” of
such conduct should be questioned, and that it cannot be
judged solely by “compliance with the rules.”®

Putting aside how broadly Allied Tube can be read, one
might question the appropriateness of imposing antitrust
liability where the defendant’s conduct complies fully with
the rules of the relevant standards organization. Doing so,
one might argue, could have the effect of discouraging or
“chilling” participation in standard-setting activities. The
counterargument would be that allowing participants to
exploit loopholes in the rules of a standard-setting process in
a way that subverts the broader purposes of the activity could
also chill participation, perhaps even more severely.*

The Conduct Does Not Involve a Sacrifice of Short-
Term Profits. Up to this point, we have been scrutinizing
arguments in favor of the conclusion that conduct of the sort
alleged by the FTC in Rambus is exclusionary. We now turn
to an argument against reaching such a conclusion—name-
ly, the argument that competitive behavior should not be
deemed exclusionary except in circumstances in which the
conduct involves a sacrifice of short-term profits in order to
reap long-term benefits through the exclusion of competi-
tion. This is a recognized test for identifying exclusionary
conduct that was first developed in the context of predatory
pricing claims and has since extended to non-price predation
claims as well.”” But does it make sense to apply this test as a
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limit to the scope of exclusionary conduct in the context of
alleged unilateral abuses of a standard-setting process?

This again touches on a debatable issue of law. In its briefs
to the Supreme Court in Trinko, Verizon argued that as a
“general principle” unilateral conduct should not be con-
demned as exclusionary unless it makes no business sense
apart from the monopoly returns it may make possible
through the elimination of competition.” In an amicus brief
filed in support of the merits of Verizon’s appeal, the federal
antitrust enforcement agencies agreed that this principle
should apply in the context of unilateral refusals to deal but
stopped short of suggesting that it should apply in all cases.”’
Indeed, the agencies’ brief specifically acknowledged that
there are some contexts—standard setting being one—in
which conduct not satisfying this test may nonetheless be
deemed exclusionary, particularly where the conduct “is also
improper for reasons extrinsic to the antitrust laws.”

The issue could be argued both ways. One might con-
tend, for instance, that application of the “sacrifice of prof-
its” test is particularly useful and important when dealing
with types of conduct that are inherently ambiguous in
terms of discerning their competitive versus anticompetitive
character—conduct like low pricing. And one could perhaps
say that the withholding of patent-related information from
a standard-setting group falls within this category, in that it
is to be expected that firms would jealously guard the secre-
cy of non-public information about their proprietary intel-
lectual property. On the other hand, one might counter
that the “sacrifice of profits” test is really designed to address
situations in which the challenged conduct has occurred in
the open field of battle between competitive rivals, an envi-
ronment in which aggressive competition is to be expected
and encouraged and mistaken inferences about anticom-
petitive behavior could be very costly.*' The argument would
be that standard-setting is a distinctly different environ-
ment, one in which the law should seek to encourage mutu-
al trust and good faith as opposed to mutual distrust and
opportunism.

There Are Legitimate Business Purposes for the
Conduct. The final point is one on which, from a legal
standpoint, there is relatively little room for debate. It is fair-
ly well settled that unilateral conduct should not be deemed
to be exclusionary where the conduct is explained by one or
more legitimate business rationales unrelated to any alleged
effort to restrict or eliminate competition.* As noted above,
in the context of a case, such as Rambus, one might contend
that the withholding of non-public information about
patents or patent applications is perfectly appropriate, par-
ticularly in a setting populated with competitors. To be per-
suasive, however, such arguments need to be squared with the
overall factual landscape. If it is the case, for instance, that the
standard-setting organization imposes duties upon member
companies to disclose the very type of patent-related infor-
mation that allegedly was concealed, generic arguments about
the legitimacy of withholding such information from com-
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petitors are not likely to go far in overcoming an allegation
of exclusionary behavior.

The Challenge

When it comes to policing unilateral conduct, the antitrust
laws tread carefully, and for good reason. On the other hand,
there are certain environments in which anticompetitive
behavior on the part of even a single firm can pose a serious
threat to consumers, and industry standard-setting may be
one. Standards are frequently established through consortia
involving many of the relevant players in a given industry,
and considerable harm to competition can result when the
work of such an industry group is misdirected to serve the
private, anticompetitive purposes of a single company. The
challenge for the courts and the Federal Trade Commission
in resolving antitrust cases attacking unilateral conduct in this
setting will be to define standards of conduct that deter truly
abusive behavior without unduly discouraging broad partic-
ipation in group standard-setting activities, which can both
enhance the quality of industry standards and lead to swifter,
wider adoption of such standards within the relevant mar-
ketplace. Existing case law provides some helpful guideposts,
but precisely how the law in this area will develop remains to

be seen.H
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