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When a company prepares for an acqui-
sition of a foreign entity, a due diligence
review of the target’s international busi-
ness integrity often takes a back seat to its
general corporate cousin. This practice
ignores two important risks: the risk that
the target’s past unlawful practices that
went undetected before closing will create
grounds for the acquirer’s successor liabil-
ity under the Foreign Corrupt Practices Act
(“FCPA”) and U.S. trade sanctions and
export controls (“U.S. Trade Controls”)
and the risk that the absence of information
about the target’s international business
integrity will leave the acquirer unprepared
to identify, terminate or mitigate the tar-
get’s questionable business practices after
the acquisition. These risks are particularly
serious because penalties for violations of
the FCPA and U.S. Trade Controls include
severe civil and criminal penalties.1

In this article, we briefly describe the
key provisions of the FCPA and U.S. Trade
Controls that may become relevant for a
company acquiring a foreign entity and

generally discuss the practices for over-
coming the challenges that such an acqui-
sition may present to the acquiring
company’s current compliance strategy.

The FCPA
The FCPA contains anti-bribery prohi-

bitions and accounting requirements. In
general, the anti-bribery provisions of the
FCPA prohibit corrupt payments or trans-
fers of value to foreign government offi-
cials, foreign political parties, foreign
political party officials, or any candidate
for foreign political office (“foreign offi-
cials” or “foreign official”), directly or
through a third party, for the purpose of
obtaining or retaining business (“corrupt
payments”).2 The accounting provisions of
the FCPA require issuers to make and keep
adequate books, records, and accounts and

to devise and maintain a system of internal
accounting controls sufficient to provide
reasonable assurances that the corporate
assets are well protected and accounted for
and that transactions involving corporate
assets are properly recorded.3 Of key
importance to U.S. acquirers4 of foreign
entities are the issue of successor liability
for the past activities of the target, the issue
of vicarious liability for the future acts of
the target,5,6 and, for issuers, the issue of
liability for the failure of the target to
adhere to the accounting requirements of
the FCPA.7

U.S. Trade Controls
The United States utilizes a variety of

international trade sanctions and export
controls to promote its foreign policy and
maintain its national security.
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tion due diligence review of the target’s
past and current activities and to develop a
strategy for avoiding, sharing, or mitigat-
ing any uncovered compliance risks. If the
identified risks of successor liability or
future non-compliance cannot be reason-
ably avoided, shared or mitigated, the U.S.
acquirer might be required to step away
from the deal.

In the wake of several recent enforce-
ment actions under the FCPA and the EAR,
successor liability has become a major
issue to be considered by U.S. acquirers in
acquisitions of foreign entities covered
under the FCPA or U.S. Trade Controls at
the time of the acquisition.14 Pre-acquisi-
tion due diligence review of the target’s
integrity and compliance is central to iden-
tifying the risks of the target’s future non-
compliance with the FCPA and U.S. Trade
Controls and preventing the acquirer’s vic-
arious liability for the target’s post-acquisi-
tion non-compliance.

If “red flags” are identified during the
review, the acquirer must come up with an
adequate response15 to the risks of non-
compliance represented by the identified
“red flags.” The response must be tailored
to the organizational structure of the
acquirer and correspond to the likelihood
of the risk’s occurrence and the severity of
its impact on the acquirer’s business
integrity. This also would be a good
moment for the acquirer to think about
aligning the target’s internal controls, cor-
porate risk management, and compliance
policies and procedures with its own poli-
cies and procedures and, if necessary,
about amending its own policies and pro-
cedures to address the identified new risks.
As part of this process, the acquirer should
plan to appoint an independent compliance
officer at the target, acquaint the officers,
directors and employees of the target with
the acquirer’s compliance policies and pro-
cedures, institute a mandatory compliance
certification program for the officers,
directors, employees, agents, and business
partners of the target, develop for the target
reliable procurement and document reten-
tion policies, and introduce regular report-
ing by the target about its organizational
changes, foreign government ownership,
employment or election as directors of for-
mer foreign officials, and participation in
joint ventures with government interest.

Finally, a pre-acquisition due diligence
review should allow the acquirer to verify
whether the target’s export activities have
been conducted in compliance with the
applicable U.S. export controls and
whether any of the target’s related parties,
customers, suppliers, agents, and other

A group of those measures is adminis-
tered by the U.S. Department of Treasury’s
Office of Foreign Assets Control
(“OFAC”). In addition to several other cat-
egories of covered persons, these mea-
sures, which target specific countries and
individuals, apply to U.S. companies and
their foreign branches. The North Korea
and the Cuba sanctions also apply to for-
eign subsidiaries of U.S. companies. The
OFAC-administered sanctions generally
require the blocking of property or inter-
ests in property of the persons listed on the
Specially Designated Nationals List
(“SDN List”) and prohibit certain business
transactions with restricted countries or
persons listed on the SDN List. In this con-
text, U.S. acquirers must be particularly
aware of the possibility of incurring liabil-
ity under the U.S. sanctions programs for
structuring or changing their operations in
a way that has the effect of channeling
transactions that would be prohibited if
performed by a U.S. person through their
foreign subsidiaries.8

The Export Administration Regulations
(“EAR”)9 regulate the export and reexport
of most commercial items.10 U.S. acquirers
must be cognizant of the broad, predomi-
nantly U.S.-origin-based scope of the
EAR, which (by way of an example) may
reach such conduct as the export and reex-
port of foreign-made goods that are direct
products of U.S.-origin technology, the
transfer of an item to a wholly-owned for-
eign subsidiary, or the release of technol-
ogy to a foreign national in the United
States.

The antiboycott provisions of the
Export Administration Act (“EAA”)11 and
the Internal Revenue Code (“IRC”)12

require U.S. persons to refuse to partici-
pate in foreign boycotts that the U.S. gov-
ernment does not sanction and to report the
receipt of requests to support foreign boy-
cotts. The anti-boycott provisions of the
EAA, administered through the EAR,
apply to sales, purchases, or transfers of
goods or services within the United States
or between the United States and a foreign
country involving, among others, domestic
concerns and their “controlled-in-fact”13

foreign entities. The antiboycott provisions
of the IRC apply to taxpayers’ operations
in, with, or related to boycotting countries
or their nationals.

Pre-Acquisition Due Diligence And
Recommendations 

For Future Compliance Efforts
This brief introduction to the FCPA and

U.S. Trade Controls demonstrates a dis-
tinct need for a U.S. acquirer of a foreign
entity to conduct a thorough pre-acquisi-

business partners are located in the sanc-
tioned countries or included on the SDN
List, the Department of Commerce,
Bureau of Industry and Security’s (“BIS”)
Denied Persons List, the BIS Unverified
List, the BIS Entity List, the ITAR’s
Debarred List, the Nonproliferation Sanc-
tions Lists, and General Order No. 3 to Part
736 of the EAR.16

Conclusion
In conclusion, conducting a pre-acquisi-

tion due diligence of a foreign target’s
international business integrity and com-
pliance is key to supplying the domestic
acquirer with the information necessary for
passing an informed and balanced decision
with respect to the prospects of acquiring a
foreign entity. The benefits from costs
saved on due diligence are often far out-
weighed by the risk of exposure to severe
penalties from staying ignorant.

1 See, e.g., 15 U.S.C. § 78dd-2(g) (2006). In addi-
tion, a person found in violation of the FCPA may face
debarment or suspension from doing business with
the Federal Government and other negative govern-
ment action. U.S. Department of Justice, Lay-Per-
son’s Guide to the FCPA Statute (2001), at
www.usdoj.gov/criminal/fraud/fcpa/dojdocb.htm (last
visited Apr. 2, 2007).
2 15 U.S.C. §§ 78dd-1-78dd-3.
3 15 U.S.C. § 78m(b).
4 U.S. citizens and businesses do not require a terri-
torial nexus with the United States to become liable
under the anti-bribery provisions of the FCPA. See,
e.g., 15 U.S.C. § 78dd-1(g).
5 Foreign subsidiaries of U.S. entities may incur
direct liability pursuant to 15 U.S.C. § 78dd-1(a), §
78dd-2(a), and § 78dd-3.
6 It is sufficient for liability to be found that a person
is aware of a high probability of the third party’s
engagement in corrupt conduct. See 15 U.S.C. §
78dd-1(f) and § 78dd-2(h).
7 15 U.S.C. § 78m(b)(6).
8 See, e.g., Iran Sanctions, 31 C.F.R. § 560.101 et
seq. (2006).
9 15 C.F.R. §§ 730-774.
10 Defense articles and services are regulated by the
U.S. Department of State’s International Traffic in
Arms Regulations. 22 C.F.R. §§ 120-130.
11 50 U.S.C. Appx. § 2407.
12 26 U.S.C. § 999.
13 See 15 C.F.R. 760.1.
14 See, e.g., FCPA Opinion Procedure Rel. 04-02 (Jul.
12, 2004); Order Denying Respondents’ Motions for
Summary Decision, Sigma-Aldrich Bus. Holdings, Inc,
01-BXA-06, Sigma-Aldrich corp., No. 01-BXA-07,
Sigma-Aldrich Research Biochemicals, Inc., 01-BXA-
11 (Dep’t of Commerce Bureau of Indus. & Sec., Aug.
29, 2002, available at www.bis.doc.gov/Enforce-
ment/CaseSummaries/Sigma_Aldrich_ALJ_Deci-
sion_02.html.) 
15 Foreign blocking laws may prevent foreign compa-
nies from complying fully with some U.S. sanctions
programs. See e.g., Council Regulation (EC) No.
2271/96 of November 22, 1996.
16 Collection and processing of this data potentially
may be contrary to the provisions of the EU Directive
95/46/EC of the European Parliament and of the
Council of October 24, 1995. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 80
  /ColorImageMinResolutionPolicy /Warning
  /DownsampleColorImages false
  /ColorImageDownsampleType /Average
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 80
  /GrayImageMinResolutionPolicy /Warning
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Average
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 80
  /MonoImageMinResolutionPolicy /Warning
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Average
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


