
 rganizational conflicts of interest—which arise when a Government contractor is found
 “unable to render impartial assistance or advice to the government” or has an “unfair

competitive advantage”1—are notoriously difficult to define with precision.2 Indeed, the Fed-
eral Acquisition Regulation reinforces this perception by leaving the identification and amelio-
ration of a conflict to the discretion of the Contracting Officers, who are to exercise “common
sense, good judgment, and sound discretion” in both identifying a significant potential conflict
and the appropriate means to resolve it.3

Notwithstanding this historical confusion and the wide latitude allocated to the CO under the
FAR, an analytical framework has begun to emerge from the decisions of the Government Account-
ability Office, beginning with the seminal case of Aetna Government Health Plans, Inc.4 in 1995. In
Aetna, the GAO recognized that the term “organizational conflict of interest” is really an
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The second is known as the “biased ground
rules” category. It occurs where “a firm, as
part of its performance of a government con-
tract, has in some sense set the ground rules
for another government contract by, for ex-
ample, writing the statement of work or speci-
fication.”6

The third category of organizational con-
flict of interest, for “impaired objectivity,” ex-
ists where a contract requires the exercise of
judgment, and the economic interests of the
firm—broadly defined—may be harmed
through the free and unbiased exercise of
that judgment.7

This is the fourth BRIEFING PAPER to address
the subject of organizational conflicts of in-
terest. The first, published in 1964, discussed
the rules in effect before the issuance of the
FAR; the second, published in 1984, discussed
the rules in the then newly promulgated FAR;
the third, published in 1994, discussed the
emerging interpretations of the conflict-of-
interest rules.8 This PAPER, the fourth in the
series, focuses on the framework for analyz-
ing conflicts of interest that has emerged from
the GAO decisions of the last decade.

Key Principles

The FAR sets forth two key principles un-
derlying the detection and amelioration of or-
ganizational conflicts of interest:9

(1) Preventing the existence of conflicting
roles that might bias a contractor’s
judgment.

(2) Preventing unfair competitive advantage.

Under the FAR, the CO has primary re-
sponsibility to “[i]dentify and evaluate po-
tential organizational conflicts of interest”
and to “[a]void, neutralize, or mitigate sig-
nificant potential conflicts before contract
award.”10 “The exercise of common sense,
good judgment, and sound discretion is re-
quired in both the decision on whether a
significant potential conflict exists and, if it
does, the development of an appropriate
means for resolving it.”11 When a significant
conflict is identified, such conflicts “are normally
resolved by imposing some restraint, appro-
priate to the nature of the conflict, upon
the contractor’s eligibility for future contracts
or subcontracts.”12

Although there are no specific disclosure
requirements in the FAR, prospective con-
tractors should identify potential organiza-
tional conflicts and propose a mitigation plan
to the Government. This plan must cover
the firm’s parent company and subsidiaries,
affiliates, joint venture partners, and other
related entities. Although the FAR does not
explicitly discuss organizational conflicts that
arise because of related entities, the deci-
sions of the GAO leave no doubt that re-
lated entities are an essential part of the
analysis. Options for mitigating potential con-
flicts include:13

(a) Imposing organizational barriers (or
firewalls) within the firm’s corporate
structure or between various members
of the contracting team.

(b) Isolating subcontractors from planning
or developmental aspects of the contract.
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(c) Segregating records, personnel, or
contracting teams.

(d) Altering corporate structures, divisions,
or entities to reduce the impact of an
organizational conflict, including the sale
of smaller units that may give rise to the
conflict.

In describing specific instances of organi-
zational conflicts of interest, the FAR sets
forth a complicated set of examples, illus-
trating nine possible scenarios.14 Although
these scenarios are valid law (if somewhat
confusing), the GAO in Aetna simplified the
analysis into three categories: (1) unequal
access to information, (2) biased ground rules,
and (3) impaired objectivity. Each of these
categories has its own unique characteris-
tics and remedies. The following discussion
describes each of these categories and illus-
trates them with examples of cases adjudi-
cated by the GAO.

Category 1: Unequal Access To
Information

The FAR provides that an organizational
conflict based on unequal access to informa-
tion exists where a contractor competing for
a award of a Government contract possesses
proprietary information “that was obtained from
a Government official without proper autho-
rization,” or source selection information “that is
relevant to the contract but is not available
to all competitors, and such information would
assist that contractor in obtaining the con-
tract.”15

Notwithstanding the FAR’s definition, the
GAO has rephrased this language into a broader
concept, holding that an organizational con-
flict of interest of this type occurs where a
firm “has access to nonpublic information as part
of its performance of a government contract”
that leads to “a competitive advantage in a
later competition for a government contract.”16

As interpreted by the GAO, the phrase
“nonpublic information” is a term of art. Al-
though incumbent contractors often have access
to information not generally available that

lends them an advantage in subsequent com-
petitions, such information does not lead to
an organizational conflict of interest. The GAO
summarized this principle in Snell Enterprises,
Inc.: “The mere existence of a prior or cur-
rent contractual relationship between a con-
tracting agency and a firm does not create
an unfair competitive advantage, and an agency
is not required to compensate for every com-
petitive advantage gleaned by a potential
offeror’s prior performance of a particular
requirement.”17 For purposes of an organi-
zational conflict-of-interest analysis, nonpublic
information must be highly specific confidential
information that can be identified using “sub-
stantial facts and hard evidence”18 and that
would not ordinarily be available to an in-
cumbent. An important subcategory of
nonpublic information is proprietary infor-
mation belonging to another firm that was
not disseminated to other firms in the com-
petition.

In examining an “unequal access” conflict,
the GAO has focused on the following ques-
tions:

(1) Did the bidder have useful information
beyond that of an ordinary incumbent?

(2) Can the information be identified using
“substantial facts and hard evidence”?

(3) Was the information proprietary to
another company, or was it freely
disseminated?

All of these factors can be gleaned from a
careful examination of recent decisions by the
GAO.

■■■■■ More Than An Ordinary Incumbent

The first question to address with this type
of organizational conflict of interest is whether
the bidder had more information than an or-
dinary incumbent. Answering this question re-
quires a fact-intensive inquiry, as illustrated
in Johnson Controls World Services, Inc.19

Johnson Controls involved a protest of an award
for logistical services at a military base. The
protester alleged that the successful bidder
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had nonpublic information through one of
its subcontractors and should have been ex-
cluded because of an organizational conflict
of interest. The subcontractor established and
maintained a logistical database for the mili-
tary and compiled detailed information relat-
ing to maintenance activities worldwide. It also
provided general assistance to the Government
in evaluating logistical needs and planning.

The GAO began its analysis with an exami-
nation of whether the information would be
of use to a bidder on the contract. This was
accomplished by comparing the information
available to the subcontractor to that available
on the request for proposals. After a detailed
analysis, the GAO found that the subcontrac-
tor possessed much more detailed information
than was available through the RFP. For ex-
ample, the RFP provided general information
relating to the number of weapons and work
orders. The subcontractor, however, had ac-
cess to detailed information relating to the specific
types of weapons repaired and the parts used
for repair. From this and similar information,
the GAO found that the information “would
make it possible to refine and reduce staffing
levels significantly beyond what would be pos-
sible using the RFP information alone.”20 Fur-
thermore, the GAO noted that the subcontractor’s
employees were “embedded in [the Govern-
ment] organization and know everything that
goes on to include the number of people [used]
to conduct maintenance and supply.”21

After identifying the information as valu-
able, the GAO addressed whether the infor-
mation possessed by the subcontractor was es-
sentially the same as would be possessed by
any incumbent. The agency found this not to
be the case. The subcontractor’s work included
“provid[ing] the agency with analysis and evalu-
ation of how the work is (and should be) per-
formed.”22 Because an ordinary incumbent would
generally not know how the agency evaluates
its work, an organizational conflict of interest
existed.23

■■■■■ Substantial Facts & Hard Evidence

As a practical matter, the GAO is skeptical
of allegations of unequal access to informa-

tion and has emphasized that the conflict
must be established using “substantial facts
and hard evidence,” as opposed to “mere in-
ference or suspicion of an actual or appar-
ent conflict.”24 This was shown in Mechanical
Equipment Co.,25 which bears a striking, albeit
superficial, resemblance to the facts of Johnson
Controls.

In Mechanical Equipment, the protester al-
leged that a subcontractor had a long-term
support services contract with the agency and
may have been involved in developing the
requirements for the solicitation. Unlike Johnson
Controls, however, the GAO found no con-
flict. The GAO determined that the subcon-
tractor “had a very limited role in the [rel-
evant] program that did not provide it with
an unfair competitive advantage.”26 Indeed,
the key documents for the competition, “in-
cluding the RFP, the statement of work, the
purchase description, the test and evaluation
master plan, milestone decisions and the life
cycle cost estimate, were created after [the
subcontractor’s] contract with [the agency]
ended.”27 Moreover, much of the supposedly
confidential information obtained by the sub-
contractor had been publicly released in a
Commerce Business Daily announcement.28

Failing in this argument, the protester con-
tended that the subcontractor—like the sub-
contractor in Johnson Controls—was “so ‘em-
bedded’ as to provide [the subcontractor]
with insight into the agency’s operations be-
yond that which could be expected of a typi-
cal government contractor.”29 The GAO also
rejected this argument, stating that “the record
before us here, which includes the agency’s
credible testimony that [the subcontractor]
had very little to do with the [relevant] pro-
gram, does not support anything beyond specu-
lation that [the subcontractor] may have had
access to such information.”30 The GAO noted
further that the “mere proximity” to the
Government’s estimate of the labor hours to
be performed by the subcontractor in the
awardee’s proposal did “not rise above innu-
endo and suspicion” and did not provide a
basis to sustain the protest.31 The GAO stressed
in this decision that “[s]ubstantial facts and
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hard evidence are necessary to establish a
conflict; mere inference or suspicion of an
actual or apparent conflict is not enough,”
and that it “will not overturn an agency’s de-
termination as to whether an offeror or po-
tential offeror has a conflict of interest ex-
cept where it is shown to be unreasonable.”32

■■■■■ Proprietary Information

The FAR provides that “[w]hen a contrac-
tor requires proprietary information from others
to perform a Government contract…the con-
tractor may gain an unfair competitive advan-
tage unless restrictions are imposed.”33 Such
restrictions are not intended to protect infor-
mation “[f]urnished voluntarily without limi-
tations on its use” or available from other sources
“without restriction.”34

Thus, the use of proprietary, nonpublic in-
formation to obtain a contract will create an
organizational conflict of interest, unless that
information was available to other firms in
the competition. In Snell Enterprises, Inc.,35 the
protester contended that the contract awardee
had used proprietary information from an-
other firm to win the contract. The GAO
rejected that argument because the infor-
mation “was furnished voluntarily, with no
stated limitations on its use, and all govern-
ment and [contractor] personnel in atten-
dance understood it to be property of the
U.S. Government.”36

■■■■■ Implications

As a practical matter, unequal access to
information conflicts are most likely to arise
where the bidder is using proprietary infor-
mation belonging to another firm, or where
the contractor (or subcontractor or affiliate)
provided general advice to the Government
that gave it a unique insight into the bid-
ding or evaluation process. This type of con-
flict should generally be easy to remedy by
creating organizational barriers between those
corporate divisions, affiliates, or individuals
with access to the nonpublic information and
those bidding on the new contract. Indeed,
the GAO in Johnson Controls indicated that a
firewall might have been of use in that case,

although the barrier in that particular in-
stance had in fact been breached.37 The pres-
ence of proprietary information, particularly
information owned by a potential bid pro-
tester, complicates mitigation, although this
too can be remedied where that information
was available to all bidders.

Category 2: Biased Ground Rules

The FAR provides that “[i]f a contractor
prepares, or assists in preparing, a work state-
ment to be used in competitively acquiring a
system or services…that contractor may not
supply the system, major components of the
system, or the services unless—(i) [i]t is the
sole source; (ii) [i]t has participated in the
development and design work; or (iii) [m]ore
than one contractor has been involved in pre-
paring the work statement.”38

The GAO has rephrased this language to
convey the broader principle that an organi-
zational conflict of this type occurs where “a
firm, as part of its performance of a govern-
ment contract, has in some sense set the ground
rules for another government contract by, for
example, writing the statement of work or
specification.”39 The concern is that “the firm
could skew the competition, whether inten-
tionally or not, in favor of itself,” or that the
firm “by virtue of its special knowledge of the
agency’s future requirements, would have an
unfair advantage in the competition for those
requirements.”40

In identifying whether a “biased ground
rules” conflict exists, the GAO has employed
the following three-step analysis:

(1) Did the bidder “set the ground rules”
for a competition, either by drafting the
specifications or the RFP or by taking a
substantial role in doing so?

(2) Did the firm receive an “actual benefit”
in the competition as a result of setting
the ground rules?

(3) Was the firm is responsible for
development and design of the overall
system?
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Each of these questions will be addressed in
turn.

■■■■■ Setting The Ground Rules

As a rule, it should not be difficult to de-
termine whether a firm set the ground rules
for a competition. If the firm wrote the state-
ment of work for a contract or drafted the
RFP, the answer is yes. The question is some-
what more difficult, however, when the firm
did not write the specifications, but rather
advised the Government agency on a related
topic.

This scenario occurred in Lucent Technolo-
gies World Services, Inc.,41 in which Lucent pro-
tested its exclusion from a competition for
wireless radios and equipment. Lucent had
prepared technical specifications for certain
devices that ultimately formed the basis for
the specifications in the RFP. In its protest,
Lucent argued that the organizational con-
flict-of-interest restrictions only apply to “com-
plete specifications” for “non-developmental
items.”42 The GAO rejected this argument,
noting that “contracting officers are given “broad
discretion” in the handling of organizational
conflicts of interest and the identification of
such a conflict under such circumstances “was
reasonable.”43

■■■■■ Actual Benefit

In general, the GAO presumes that “set-
ting the ground rules” confers an “actual
benefit” in the form of a competitive ad-
vantage on the bidder.44 In SSR Engineers,
Inc.,45 for example, a company protested the
Government’s decision to exclude it from
bidding on an electrical distribution system
at a military base. The company had pre-
pared a long-range plan for such systems
and drafted a section of the plan that was
used as the statement of work for the pro-
tested procurement. The company argued,
in part, that it should not be excluded from
the competition because it did not derive
any competitive advantage from drafting the
long-range plan. The company contended,
in effect, that setting the ground rules did

not in fact help it because it should have
won the competition even if it had not set
the ground rules.46 The GAO declined to
follow this line of reasoning. As the GAO
explained in Lucent Technologies, “even the
appearance of an unfair competitive advan-
tage may compromise the integrity of the
procurement process, thus justifying a con-
tracting officer’s decision to err, if at all,
on the side of avoiding the appearance of a
tainted competition.”47

Nevertheless, there is at least one case in
which the protester failed to show an actual
benefit. In American Management Systems, Inc.,48

a frustrated bidder protested that the “sig-
nificant business relationships” based on a
“Marketing Alliance Agreement” between
KPMG Peat Marwick, the agency’s “integra-
tion systems partner,” which had set the
ground rules for the contract, and Oracle,
the successful bidder for the software pro-
curement, created an organizational conflict
of interest that should prevent Oracle from
being awarded the contract.49 In essence,
the protester argued that both firms would
benefit in the long run from the success of
the other.50 The GAO rejected this argu-
ment. The marketing agreement expressly
stated that “the parties remain independent
contractors and that no partnership, joint
venture, or agency relationship is created
between them.”51 The GAO explained that
“the potential benefit to KPMG here is specu-
lative and too remote from the present pro-
curement to establish a significant organi-
zational conflict of interest that the contracting
agency must avoid, neutralize or mitigate
pursuant to FAR Subpart 9.5.”52

Thus, although actual benefit is ordinarily
presumed when the firm sets the ground rules
for the competition, no such benefit will be
presumed where that benefit is not based on
an actual corporate affiliation.

■■■■■ Development & Design Exception

Once it has been established that a firm
set the ground rules for a competition, the
only practical way to avoid an organizational
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conflict of interest is under the development
and design exception. Where a company has
developed and designed a product or sys-
tem, that company may bid on subsequent
contracts even if it did set the ground rules
for the competition.53 The U.S. Court of Fed-
eral Claims explained that this exception is
a practical necessity in development work.54

The court noted, quoting the FAR, that “[i]n
development work, it is normal to select firms
that have done the most advanced work in
the field.”55 Such firms can frequently start
production earlier and more knowledgeably
than firms that did not participate in devel-
opment.56 In many cases, the Government fi-
nanced the development.57 Thus, as the FAR
states, “while the development contractor has
a competitive advantage, it is an unavoidable
one that is not considered unfair; hence no
prohibition should be imposed.”58

■■■■■ Implications

Although this type of conflict is relatively
easy to identify where the firm has drafted an
RFP or other specifications of the contract,
SSR Engineers, Inc. shows that this type of con-
flict can also be created by writing long-range
plans or providing general advice to the agency.59

As a practical matter, the company should keep
track of all contracts for long-range planning
or other consulting advice and develop a plan
for segregating the offices, divisions, or per-
sonnel working on such matters from the rest
of the company.

Category 3: Impaired Objectivity

The third class of organizational conflicts
of interest—the “impaired objectivity” category—
identifies conflicts where “a firm’s work un-
der one government contract could entail evalu-
ating itself, either through an assessment of
performance under another contract or an
evaluation of proposals.”60 The central con-
cern is that “the firm’s ability to render im-
partial advice to the government could ap-
pear to be undermined by its relationship with
the entity whose work product is being evalu-
ated.”61

The GAO has applied a three-part analysis
in identifying the “impaired objectivity” type
of conflict:

(1) Does the contract at issue require the
exercise of judgment by the contractor?

(2) If so, will the firm ever be in a position to
evaluate itself?

(3) Even if the firm is not evaluating itself,
will providing impartial advice adversely
impact any of the firm’s economic
interests?

These questions will be considered below.

■■■■■ Exercise Of Judgment

A contractor exercises judgment whenever
it evaluates performance, except for con-
tracts devoted exclusively to data gathering.
The key case on this topic is PURVIS Systems,
Inc.,62 which involved a protest of the Navy’s
award of a contract to Northrop Grumman
Defense Missions Systems, Inc. to provide
analytical and technical support to assess the
readiness and effectiveness of the Navy’s sur-
face forces. The protester contended that
Northrop Grumman had an organizational
conflict of interest because the contract called
on it to evaluate the performance of under-
sea warfare systems that it had manufactured.
The Navy responded that the contract re-
quired only data gathering, with no exer-
cise of judgment.63 The GAO disagreed. Upon
a detailed review of the RFP, the GAO found
numerous instances in which Northrop
Grumman would be required to exercise dis-
cretion. The GAO pointed out, for example,
that the contractor was responsible for “draft-
ing scenarios to test specific tactics” and “rec-
ommending settings for mine simulators.”64

After reciting a number of other, similar
examples, the GAO rejected the agency’s
contention that subjective judgment was not
required.65

In Computers Universal, Inc.,66 by contrast,
the protester challenged a contract award
for information management services in sup-
port of a vehicle tracking system. The alleged
organizational conflict of interest arose
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because the awardee was also in charge of
maintaining the vehicles to be tracked. Al-
though the new contract required the firm
to “monitor,” in a sense, its own performance
in maintaining vehicles, the GAO found that
it was “not responsible for making judgments
as to what maintenance [was] required or
how well the maintenance [was] being per-
formed.”67 As such, no independent judg-
ment was required and there was no organi-
zational conflict of interest.

Taken together, these two cases stand for
the principle that a firm will be deemed to
be exercising judgment whenever it is either
evaluating performance or designing an evalu-
ation system. There is no exercise of judg-
ment, however, when the firm’s role is lim-
ited to gathering data.

■■■■■ Self-Evaluation

The FAR provides that “[c]ontracts for the
evaluation of offers for products or services
shall not be awarded to a contractor that
will evaluate its own offers for products or
services, or those of a competitor, without
proper safeguards to ensure objectivity to
protect the Government’s interests.”68 Any
task that would require a contractor to evaluate
its own products and services—even old prod-
ucts or those of an affiliate69—falls under
this restriction.

An examination of PURVIS Systems, Inc.,70 is
instructive on this point. Although Northrop
acknowledged that it manufactured 12 of the
59 undersea warfare systems that it would evalu-
ate, the company argued that “mature, fielded”
systems do not pose a threat of an organiza-
tional conflict of interest.71 The GAO force-
fully rejected this argument, stating that any
situation in which a company evaluates itself
gives rise to an organizational conflict of in-
terest, whether or not the systems at issue
involve new procurements. Indeed, any situa-
tion in which a company is responsible for
assessing the performance of any system that
it manufactured is a “classic example of an
‘impaired objectivity’” organizational conflict
of interest.72 In such situations, the firm risks
having its objectivity impaired by a bias in fa-

vor of its own systems’ performance and against
that of its competitors.73

Although the PURVIS Systems decision seems
to imply that the GAO will, when in doubt,
assume that the contractor is evaluating it-
self, there is a limit to this rule. An analysis
of LeBoeuf, Lamb, Greene & MacRae,74 shows
that the self-examination must be a required
element of the contract, not incidental to
it. In LeBoeuf, a law firm protested the award
by the Department of Energy of a contract
for professional legal services in connection
with a repository of spent nuclear fuel and
high-level radioactive waste. The work in-
cluded the preparation of written analyses
and recommendations related to regulatory
and licensing requirements. The protester
contended that the law firm awarded the
contract suffered from an organizational con-
flict of interest because it had previously pro-
vided the same legal services under an ear-
lier subcontract, and the new contract would
necessarily require a review of that earlier
work.75 The GAO rejected the argument,
concluding that a detailed examination of
the award revealed that it was nothing more
than a continuation of the previous contract
that did not require an evaluation of that
prior work.76

These cases indicate that self-evaluation, if
it exists, should be evident on the face of the
contract.

■■■■■ Impact Of Impartial Advice On Economic
Interests

Even if the contractor is not explicitly evalu-
ating itself, the GAO has found impaired ob-
jectivity where impartial advice may adversely
impact any of the firm’s economic interests.
In Alion Science & Technology Corp.,77 for ex-
ample, the protester challenged the award
of a contract by the Department of Defense
to provide electromagnetic spectrum engi-
neering services. The protester alleged that
the awardee had significant interests in the
manufacture and marketing of spectrum-
dependent products that would impair its ob-
jectivity in rendering advice to the Govern-
ment.
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In its review, the GAO found that the com-
pany had “multiple financial interests with regard
to manufacturing and marketing of spectrum-
dependent products to the U.S. government,
to foreign governments, and to commercial
customers worldwide,” and that its future success
depended upon both domestic and foreign
regulations, its ability to win contracts, and
the development and marketing of new prod-
ucts.78 In reviewing the contract, the GAO found
that it required the firm to provide general
“technical advice,” which involved “analyzing
national and international electromagnetic
spectrum issues and advising executive deci-
sion-makers on the technical viability of policy
and implementation options.”79 Noting that
the DOD “is competing for spectrum access
with other users, including industry and for-
eign governments,” the GAO reasoned that
the DOD’s policies, strategies, and regulations
might affect the sale of products by the firm
and its competitors.80 Because the firm might
benefit economically from some DOD poli-
cies, and be harmed by others, the GAO found
that the firm would not be free to provide
impartial advice and would therefore be sub-
ject to an organizational conflict of interest.81

Another example of an organizational con-
flict of interest based on the economic inter-
ests of the company, broadly defined, was pre-
sented in Science Applications International Corp.82

That case involved a protest of an award of a
contract by the U.S. Environmental Protec-
tion Agency to Lockheed Martin Services, Inc.
Under the contract, Lockheed would be re-
quired to provide “a wide variety” of systems
engineering services “to assist EPA in meet-
ing its strategic objections and responsibilities
under Federal legislation and executive or-
ders.”83 The protester alleged that Lockheed
was subject to an organizational conflict of in-
terest because of its “multiple ongoing activi-
ties that are subject to, and potentially in vio-
lation of, EPA regulations.”84

The EPA responded that there was no con-
flict of interest because the procurement was
for computer and engineering services, “not
enforcement or regulatory advice.”85 The GAO
rejected this argument, finding that the pos-

sibility of an enforcement or regulatory ac-
tion against Lockheed could affect its ability
to perform the contract. The GAO pointed
out that the contract called for the design
and implementation of questionnaires and surveys
to meet EPA requirements. These surveys could
be used to determine long-term contaminant
ingestion and its corresponding health effects.
At the GAO hearing, the Government witness
testified that it would be inappropriate for
Lockheed Martin to conduct a survey in an
area where a Lockheed Martin production fa-
cility was located, concluding that such a sur-
vey “would clearly be a conflict of interest.”86

With this and similar examples, the GAO sus-
tained the protest.

These decisions demonstrate that an organi-
zational conflict of interest may be found out-
side of the four corners of the contract where a
protester can raise a plausible argument that
the firm may itself be affected by the policy
judgments of the federal agency that it advises.

■■■■■ Implications

This is the most troubling of the three cat-
egories of organizational conflict in that it raises
the possibility that large firms with diversified
interests may be effectively precluded from
bidding on contracts that call on them to provide
policy advice or otherwise exercise indepen-
dent judgment. Interestingly, the GAO in Alion
raised the possibility that this type of conflict
can be ameliorated by a firewall because it
remanded the case to the agency for a deter-
mination of whether an adequate firewall could
be constructed.87 Nevertheless, it is difficult
to imagine how imposing an organizational
barrier that segregates offices providing policy
advice from the rest of the firm would ad-
dress the concerns underlying the conflict.
After all, the mere fact that the individuals
providing policy advice to the Government are
themselves aware of the impact of that advice
on their own firm may be sufficient to alter
the content of that advice. In the final analy-
sis, divestiture of the unit responsible for pro-
viding policy advice to the Government may
be the only practical way to address the GAO’s
concerns.
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   These Guidelines are intended to assist you in
identifying and mitigating organizational
conflicts of interest. They are not, however, a
substitute for professional representation in
any specific situation.

1. Each of the three major categories of
organizational conflict (unequal access to
information, biased ground rules, and impaired
objectivity) should be separately addressed in a
mitigation plan. Each has separate elements of
proof and may require different mitigation
strategies.

2. In drafting a mitigation plan, identify all
contracts that involve the use of proprietary
information, as well as contracts that provide
unusual insight into an agency’s decisionmaking
process in awarding contracts. Both are essential
for identifying and responding to conflicts due
to unequal access to information.

3. Track contracts that “set the ground rules”
for future procurements. This includes contracts
for drafting long-range plans and technical
specifications that may form the basis for future
contracts. Offices and personnel working on
such contracts should be segregated from those
who may bid on future procurements.

4. In responding to RFPs that call for the
exercise of judgment, broadly defined,
determine whether the contract may call on
the firm to evaluate itself, its services, or its
products. Next, ascertain whether the contract
may require the firm to provide advice that
may affect the firm’s own economic interests.
If either self-evaluation or providing potentially
adverse (or beneficial) advice is required,
consider whether a firewall can be constructed
that would mitigate the potential conflict of
interest.
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