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Introduction

Is there a significant threshold barrier for claims made under the Energy Charter Treaty (ECT) that arbitral tribunals
should recognise, even though one eminent tribunal has already indicated that any threshold barrier is formalistic and
low? The holding in Plama Consortium Limited v Republic of Bulgaria' is important not simply because of the policy
implications that one may glean from it.? The Plama Decision on Jurisdiction raises, as a matter of treaty interpretation
and international law, a cluster of questions in relation to ECT arbitral jurisdiction: (1) whether allegations of investor/
investment status should suffice to carry the claimant to the merits stage of the proceedings; (2) whether ECT Art.17°
relates to the jurisdictional stage of the proceedings, and; (3) how contracting parties avail themselves of their Art. 17
rights, and whether their actions in seeking to do so only have prospective effect.

Regardless of one’s views on whether the Plama tribunal answered all or some or none of these questions correctly,
the Plama Decision on Jurisdiction can be said to represent a further step in making investor-state arbitral proceed-
ings, in the words of one distinguished arbitrator, a “pale replica of the State court system”. Through its reliance on
an Opinion by Judge Rosalyn Higgins and by comparing itself, an “ephemeral arbitral tribunal”, to the International
Court of Justice (IC]),’ the Plama tribunal converted a jurisdictional challenge into a motion to dismiss (in US state
court terms): that is, the tribunal stated that it would accept the claimant’s factual allegations as true in order to decide
a jurisdictional objection at an early stage of the proceedings.®

While commercial arbitration experts seek to move commercial arbitration back to its historical origins,” encouraging
arbitrators to make early decisions and streamline cases, the Plama tribunal expressly resisted having to make factual
determinations at the jurisdictional stage of the proceedings. An increasing separation of the commercial and invest-
ment treaty arbitration worlds may be called for by treaty interpretation and international law. If this separation means
that investment treaty arbitration does in fact become a variant of state court litigation (including an appellate mecha-
nism), that may not necessarily be a bad thing.

Under the Plama view of the arbitration world created by the ECT, the respondent contracting party waits, as a practi-
cal matter, for the merits stage of the proceedings for a substantive determination of whether the arbitral tribunal was
genuinely seized of the dispute. However, other tribunals assessing ECT claims may wish to explore the international
law foundations of the Plama perspective before entering this world. Even when the Plama tribunal persuasively ex-
plains that a close reading of the ECT relegates a contracting party’s invocation of Art.17 to the merits stage of the
proceedings, there is still the first question whether a tribunal should make factual determinations, as opposed to ac-
cepting bare allegations, regarding investment/investor status. Moreover, unbound by the Plama tribunal’s ruling on
Art.17, another ECT-created arbitral tribunal might, under Art.31 of the Vienna Convention, come to a different
conclusion on Art.17 as a matter for the merits (and/or on its prospective effect).
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The ECT’s investment/investor requirements and the arbitration mechanism

The pertinent provisions of the ECT may be summarised as follows. First, there are the definitions of “Investment” and
“Investor” in Art.1. “Investment” is defined broadly, in Art.1(6), to mean “every kind of asset, owned or controlled
directly or indirectly by an Investor”, and a list of what “Investment” includes is provided at Art.1(6)(a)-(f). Article
1(6) clarifies that “Investment”:

“refers to any investment associated with an Economic Activity in the Energy Sector [defined at Article 1(5)]
and to investments or classes of investments designated by a Contracting Party in its Area as ‘Charter efficiency
projects’ and so notified to the Secretariat”.

“Investor” is defined at Art.1(7) and, with respect to a contracting party, means:

“(i) a natural person having the citizenship or nationality of or who is permanently residing in that Contracting
Party in accordance with its applicable law; (ii) a company or other organization organized in accordance with
the law applicable in that Contracting Party”.

Article 2 of the ECT states that its purpose is to establish:

“a legal framework in order to promote long-term cooperation in the energy fields, based on complementarities
and mutual benefits, in accordance with the objectives and the principles of the [European Energy] Charter”.

Part III of the ECT concerns “Investment Promotion and Protection”. The final article of Pt III, Art. 17, provides for
the “Non-Application of Article III in Certain Circumstances”:

“Each Contracting party reserves the right to deny the advantages of this Part to:

1. alegal entity if citizens or nationals of a third state own or control such entity and if that entity has no
substantial business activities in the Area of the Contracting Party in which it is organized; or

2. an Investment, if the denying Contracting Party establishes that such Investment is an Investment of an
Investor of a third state with or as to which the denying Contracting Party:

a. does not maintain a diplomatic relationship; or
b. adopts or maintains measures that:
(1.) prohibit transactions with Investors of that state; or

(2.) would be violated or circumvented if the benefits of this Part were accorded to Investors of
that state or to their Investments”.

Part 5 of the ECT addresses “Dispute Settlement”. Article 26 is lengthy, and I shall not reproduce it in full here; spe-
cific provisions of the Article are considered below. However, at this point it may be useful to be reminded, in very
summary form, of the outline of Art.26:

*  para.(l) references disputes between a contracting party and an investor of another contracting party:

“relating to an Investment of the latter in an Area of the former, which concern an alleged breach of the
former under Part 111”;

*  para.(2) gives the investor certain options for dispute resolution;

*  para.(3) refers to the contracting party’s unconditional consent to international arbitration;

a8eJan0)) eIP3|N Po193|as



GIBSON DUNN

*  para.(4) refers to the Investor’s selection of International Centre for Settlement of Investment Disputes (IC-
SID) (or ICSID Additional Facility) arbitration or United Nations Commission on International Trade Law
(UNCITRAL) ad hoc arbitration or Stockholm Chamber of Commerce arbitration;

*  para.(5) refers to the consent to arbitration and “agreement in writing” requirements of the ICSID and New
York Conventions as being satisfied by the para.3 consent and para.4 submission to arbitration;

* para.(0) states that the arbitral tribunal “shall decide the issues in dispute in accordance with this Treaty and
applicable rules and principles of international law”;

*  para.(7) refers to ICSID Convention Art.25(2)(b) and addresses the question of foreign control of an Investor
“other than a natural person” which has the nationality of a contracting party to the dispute; and,

*  para.(8) concerns arbitration awards.

A useful overview of the “basic mechanism” of arbitration in the ECT is provided in Professor Walde’s article, “Invest-
ment Arbitration Under the Energy Charter Treaty—From Dispute Settlement to Treaty Implementation”.®

It is apparent from Pts III and IV of the ECT that a claimant must satisfy the condition of being an “Investor” of a
contracting party with an investment in the area of another (the respondent) contracting party in order to avail itself
of the arbitration mechanism.” Article 17, however, does not specify how and when its provisions relate to those of
Art.26, although it is apparent that Art.17(1) relates to “Investor” status and Art.17(2) relates to “Investment” status,
and Pt III's “advantages” — Pt V’s dispute resolution options are not mentioned — may be denied by a contracting
party if a legal entity or an investment has certain characteristics. In the case of Art.17(2), it is expressly stated that the
contracting party must establish these characteristics; no such burden is identified in Art. 17(1).

The ICJ and investment treaty tribunals: the jurisdictional threshold test

Should an ECT Art.26 arbitral tribunal accept the claimant’s allegations as true in determining a jurisdictional objec-
tion? The Plama tribunal looked to the IC], in particular Judge Higgins’s separate Opinion in the Oil Platforms case,"
as well as other investment treaty tribunals, for guidance on this question. Accordingly, one should review these cases,
briefly, to consider what the court or tribunal ruled that the claimant had to show for jurisdiction to be entertained."

The Plama tribunal relied in large part on the discussion of jurisdiction in Salini v_jordan,'* which summarises some
of the pertinent holdings; it is also helpful to turn to Impregilo v Pakistan, which contains a summary almost identical
to that in Salini."® Both Impregilo and Salini begin their summary with the observation that “[w]hen considering its
jurisdiction to entertain” treaty claims, the arbitral tribunal:

“must not address the merits of the claims, but it must satisfy itself that it has jurisdiction over the dispute, as
presented”.

Both then quote from the Ambatielos case,' in which the ICJ reasoned that in order to decide whether the Hellenic
Government’s claim on behalf of Mr Ambatielos was “based on” the Treaty of 1886, the Court did not need to decide
whether the Hellenic Government’s interpretation of the Treaty was correct:

“The Court must determine, however, whether the arguments advanced by the Hellenic Government in respect
of the treaty provisions on which the Ambatielos claim is said to be based, are of a sufficiently plausible character
to warrant a conclusion that the claim is based on the Treaty. It is not enough for the claimant Government to
establish a remote connection between the facts of the claim and the Treaty of 1886”.

Salini and Impregilo then comment that more recently the ICJ has not referred to the “plausibility” of claims and has
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“used more objective criteria’"® Here, both tribunals quote from Ozl Platforms, and point to the following holding (the
Court’s holding, not Judge Higgins’s separate Opinion):

“the Court cannot limit itself to noting that one of the Parties maintains that such a dispute exists, and the other
denies it. It must ascertain whether the violations of the Treaty of 1955 pleaded by Iran do or do not fall within
the provisions of the Treaty and whether, as a consequence, the dispute is one which the Court has jurisdiction
ratione materiae to entertain...”!°

The Salini tribunal omitted any mention of the separate Opinion of Judge Higgins."” The /mpregilo tribunal quoted
from the separate Opinion’s section on accepting “pro tem the facts as alleged by [claimant] to be true”, but only in
a footnote, and simply reporting its existence without expressing approval or disapproval: “In her separate Opinion,
Judge Higgins proposed the following approach ...”'® It is difficult, in these circumstances, to view either the Sa/ini
or Impregilo decisions as endorsing Judge Higgins’s “accept the facts as alleged to be true” test. Rather, the quotations
relied on in Ambatielos and Oil Platforms suggest application of, at the very least, a “sufficiently plausible character”
test and, more likely, a higher “objective criteria” standard by which some assessment is made of the necessary facts and
law to reach a jurisdictional decision. Bare allegations would not appear to be sufficient — and this does not even take
into account the point made above (fn.11) regarding the justification for a higher standard, entailing determination of
facts, when the jurisdictional issue is 7azione personae (investor/investment status).

However, the jurisdictional test is not greatly clarified by the remainder of the summaries in Salini and Impregilo. The
two tribunals referred to the cases concerning the Legality of Use of Force in Yugoslavia.”” The ICJ’s formulation in
these cases could be read to mean that a mere allegation of breach, if later found to be true, is sufficient jurisdictionally,
but the ICJ actually concluded at the jurisdictional stage that the “bombings which form the subject of the Yugoslav
Application” lacked “the element of intent”, and therefore there was no “jurisdiction prima facie”.?* That is, the ICJ]
clearly made a factual investigation and determination at the preliminary stage of the proceedings — which is not the
Judge Higgins test.

After the discussion of the cases concerning the Legality of Use of Force in Yugoslavia, the summaries address invest-
ment treaty arbitral tribunals, although they diverge in the order in which they address these cases. Salini first considers
the SGS v Philippines case (see below), and Impregilo first considers SGS v Pakistan.*' The quotations from SGS v Paki-
stan as reported in both Impregilo and Salini crystallise the problem.? The SGS v Pakistan arbitral tribunal stated that:

“if the facts asserted by the Claimants are capable of being regarded as alleged breaches of the BIT consistently
with the practice of ICSID tribunals, the Claimant should be able to have them considered on their merits”.

This sounds like Judge Higgins’s formulation. However, Salini and Impregilo immediately juxtapose this quotation
with the following one from the same case:

“We do not exclude the possibility that there may arise a situation where the Tribunal may find it necessary at
the very beginning to look to the Claimant’s factual claims but this is not such a case”.

This does not sound like the Judge Higgins formulation, and since the Plama tribunal relied on Sa/ini it would have
been helpful if the Plama tribunal had considered whether, under the SGS v Pakistan explanation of the jurisdictional
test, allegations concerning investor/investment status — jurisdiction ratione personae — are precisely the types of al-
legations that require examination “at the very beginning”. At the very least, SGS v Pakistan casts some doubt on the
strength of the Plama tribunal’s conclusion (at [119]) that Judge Higgins’s formulation is not “in any sense controver-
sial”.

Salini and Impregilo also commented on SGS v Philippines, a case where the arbitral tribunal stated that the mere as-
sertion by the claimant of the existence of a dispute (as to fair treatment and expropriation) is not enough to establish
jurisdiction.”® Again, this suggests that something more is required than the Judge Higgins “motion to dismiss” test,
pursuant to which the Plama tribunal understood that mere assertion of investor/investment status was enough. The
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Salini and Impregilo tribunals repeatedly attempt to balance, in their summaries, the potential sufficiency of mere al-
legation of a dispute cognisable under the relevant investment treaty with the understanding that the:

“test for jurisdiction is an objective one and its resolution may require the definitive interpretation of the treaty

provision which is relied on”.*

Indeed, both summaries conclude with a call for balance, expressing “full agreement” with jurisprudence that itself
does not appear to define a balance but comprises two competing concerns, one of which a tribunal may give greater
credence to given particular circumstances:

“It [this jurisprudence] reflects the balance to be struck between two opposing preoccupations: to ensure that
courts and tribunals are not flooded with claims which have no chance of success and sometimes are even of an
abusive nature; but to ensure equally that, in considering issues of jurisdiction, courts and tribunals do not go
into the merits of cases without sufficient prior debate. In conformity with this jurisprudence, the Tribunal will
accordingly seek to determine whether the facts alleged by the claimants in this case, if established, are capable
of coming within those provisions of the BIT which have been invoked”.*

In the particular dispute before them, the Salini and Impregilo tribunals clearly interpreted the “balance to be struck”
to mean the application of a test (the facts alleged, if established) that sounds very much like the Judge Higgins test
(taking the claimant’s factual allegations as true for the purposes of determining jurisdiction).*

The above analysis suggests that, contrary to the conclusion reached by the Plama tribunal and despite the jurisdic-
tional test ultimately applied by the Salini and Impregilo tribunals, the Judge Higgins proposal is in some respects
controversial and in others simply unexamined (jurisdiction ratione personae). ECT arbitral tribunals in coming years
that are faced with an objection to investor/investment status should perhaps pay attention to the SGS v Pakistan
caution that the “Iribunal may find it necessary at the very beginning to look to the Claimant’s factual claims”. If an
ECT tribunal did so, it would not necessarily be working out of harmony with IC]J judgments or investment treaty
decisions or other ECT awards — or even Judge Higgins’s proposal. Accordingly, when the Plama tribunal ruled that:

“[a]pplying Judge Higgins” approach to disputed facts, the Tribunal must accept, pro tem, the investment as
alleged by the Claimant; and on this ground alone, the Tribunal decides that Bulgaria’s submission fails”,”

it should be recognised that the Judge Higgins “motion to dismiss” approach is neither compelled by treaty interpreta-
tion nor by international law.?®

ECT Article 17 - jurisdiction or merits?

As discussed above, under Art.17 each contracting party reserves the right to “deny the advantages” of Pt I1I to certain
legal entities (that are effectively shell companies controlled by nationals of a third state) and to investments of inves-
tors from certain third states. The initial question for the Plama tribunal was whether Art.17(1) only related to merits
and not to jurisdiction.”” The tribunal answered this question in the affirmative.* Its reasoning may be summarised
as follows *':

e Article 17 expressly and unambiguously refers to ECT Pt III and the advantages conferred to an investor by
P I11.

*  DPursuant to the directions of Art. 31 of the Vienna Convention (interpreting treaty terms in “good faith in
accordance with their ordinary contextual meaning”),:* the denial of advantages only applies to Pt I1I.

* It would therefore be wrong to make the denial refer to Art. 26 in Pt V of the ECT.
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* Article 26 “provides a procedural remedy for a covered investor’s claims”:?

advantages enjoyed by an Investor under Pt III.

% it is not part of the substantive

*  Further, there must be a procedure to resolve a dispute as to whether the Art. 17 exclusion applies, and the
ECT requires (in object and purpose) Art. 26 “to be unaffected by the operation of Article 17(1)”.34

e If Art. 26 is not available to a covered investor, how would a dispute over the applicability of Art. 17(1) be de-
termined? Under the respondent state’s reasoning, no remedy would be available, and in relation to a covered
investor, the contracting party “is the judge in its own cause”, which is a “license for injustice”.”

e ECT Art. 27 (settlement of state-state disputes) also points to Art. 17 being inapplicable to the jurisdictional
stage: “the Contracting Party’s right to arbitration is unqualified by the host state’s invocation of Article
17(1)”; and a contracting party could claim against the host state for improper reliance on Art. 17(1). This
seems “unnecessarily complicated”, when instead the covered investor could simply proceed under Art. 26,
under the ordinary meaning of Art. 17(1). After all, under the ECT the covered investor is “more than an

object of international law”.%¢

This is in certain respects a persuasive interpretation of Art. 17(1) in conjunction with Art. 26. It is undeniable that
Art. 17 appears in Pt III and only refers to Pt III. Still, subsequent ECT tribunals may be hesitant in adopting this
interpretation (particularly when it is coupled with the P/ama position that a “covered investor” becomes so for ju-
risdictional purposes simply by asserting that it is covered).” It is a perfectly plausible reading of ECT Arts 1(7), 17
and 26, pursuant to Art. 31 of the Vienna Convention, to find that as Art. 17(1) relates so centrally to the Art. 26(1)
requirements of investor status (“Investor of another Contracting Party”) and a breach of a Pt III obligation, that it
constitutes a jurisdictional consideration for an arbitral tribunal. Indeed, in this respect Art. 17(1) might be distin-
guished from Art. 17(2), which concerns a denial of Pt III advantages to an “Investment” and expressly requires that
the denying contracting party “establishes” that the investment has certain characteristics. The Plama tribunal did
not appear to find any significance in this distinction between paras 1 and 2 of Art. 17, though the lack of an express
burden on the State in para.l at least suggests that Art. 17(1)

Moreover, the Plama tribunal’s observations on the unnecessary complications resulting from treating Art. 17(1) as
jurisdictional, as well as the unfairness of making the state “the judge in its own cause”, seem overstated. One could
equally comment on the unfairness to the respondent state and unnecessary complications from reserving to the merits
stage the consideration of whether the “Investor” is a legal entity to which the state can avoid liability. As for being a
“judge in its own cause”, this is, as a practical matter, not a consequence of treating Art. 17(1) as a jurisdictional matter
under Art. 26. A claimant believing itself entitled to Pt III's protections and believing that a contracting party had not
supplied such protections, with the state wrongly invoking Art. 17(1), would not be precluded from bringing a claim
and contesting the Art. 17(1) denial to an arbitral tribunal.*®

Further, it is clear from Art. 17(2) that the state must establish its right to deny Pt III advantages to a particular type
of investment — but surely this does not mean establish to its own satisfaction or to that of another contracting state.
This “establish” squarely puts the burden of proof on the state, if a claim is brought before an arbitral tribunal. A
proper contextual reading would, in this respect, also link Art. 17 to Art. 26. In short, subsequent ECT tribunals,
which are of course not bound by Plama, should not be deterred from revisiting the question whether, as a matter of
the ordinary meaning of the terms of ECT Arts 17 and 26 in their context, Art. 17(1) is only referable to the merits
stage of an arbitration.

ECT Article 17— retrospective or prospective

The Plama tribunal also gave extended consideration to the matter of how ECT Art. 17 operates: the tribunal conclud-
ed that a contracting party must exercise its right to deny Pt III's advantages, and that such exercise only has prospective
effect.”” The tribunal’s reasoning on this issue may be summarised as follows:
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*  The “existence of a ‘right’ is distinct from the exercise of that right™*.
e Article 17(1) is drafted in permissive terms.

e If Art. 17(1) did not require exercise of the right, it would have been much easier to draft wording to that ef-
fect (using the ASEAN Framework Agreement on Services of December 1995, Art. VI, as an example).

*  Requiring the exercise of the right is consistent with the ECT’s object and purpose.

* A general declaration in an official gazette would serve as exercise of the right, as would other steps (including,
e.g. “an exchange of letters with a particular investor or class of investors”).!

*  Asfor prospective versus retrospective effect, the language of Art.17(1) is not clear, though the use of the pres-
ent verb tense suggests a prospective effect.

*  Considering the object and purpose of the ECT, particularly as stated in Art.2,% the right’s exercise should
have prospective effect, e.g. this will enable the putative investor to plan its business affairs appropriately.

*  Retrospective effect would not accord with the good faith interpretation of Art.17(1) in light of the ECT’s
object and purpose.

Perhaps the real guidance that Plama gives in this part of its decision is to contracting parties. After reading Plama, the
prudent ministry of justice or state organ may want to make a declaration in its official gazette (if not add a provision
to its investment legislation) regarding the exercise of its Art.17 rights (and seek to go further by including a statement
that it does so for the avoidance of any doubt, but that its position is that such an announcement is not required by
the ECT and in any event has retrospective effect).

The prudent ECT arbitral tribunal may want to revisit some of the points that the Plama tribunal relied on. Although
it was surely correct to point out that the existence and exercise of a right are distinct, and that those favouring a non-
exercise interpretation will find it difficult to explain why an ASEAN-style wording was not adopted, it is surely the
case®® that Art.17(1) would put a careful “Investor” on reasonable notice that a contracting party might rely on its
provisions. The Plama tribunal itself assumed* that a putative investor in a contracting state would pay careful atten-
tion to the ECT’s provisions; in these circumstances, the language of Art.17 would appear to constitute more than
“half a notice”® that structuring an investment through a shell gives the host contracting state an option to deny Pt
III's advantages.

If one accepts the Plama position that a notice is required, and that it must be reasonably available to investors and
their advisers, there may be an argument that anything less that a statutory provision (assuming that there has not
been an exchange of letters, which, although it has the virtue of clarity, hardly seems reasonable to expect from a
contracting party) actually provides reasonable notice. Moreover, if one accepts that a notice is required, the Plama
tribunal’s determination that such notice would only have prospective effect rests heavily on its account of the ob-
ject and purpose of the ECT and considerations of fairness to the investor who makes “long term” plans. However,
subsequent ECT tribunals may consider Plamas discussion of the ECT’s object and purpose in this regard to not be
fully developed. Mr Chalker’s critique of Plama on these points® is worthy of attention and indicates the need to give
greater consideration to the Charter, the Energy Charter Protocol on Energy Efficiency and Related Environmental
Aspects, and ECT Understanding 3. He notes that it could be argued “that the retrospective effect of Art.17(1) would
benefit long-term cooperation’ by encouraging investors to be up front about ownership, control, nationality and
citizenship”.”” Subsequent ECT tribunals may well find that giving an Art.17 notice retrospective effect is a good faith
interpretation of Art.17(1) — particularly when, as Plama conceded, the language of Art.17(1) is “not by itself clear

on this important point”.%
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Conclusion

ECT jurisdictional decisions and awards are, to date, still relatively few. Plama will be used as guidance by many sub-
sequent ECT (and in certain respects, by other investment treaty) arbitral tribunals. In particular, these subsequent
tribunals may look to Plama for assistance in determining two thorny jurisdictional issues: (1) the test to apply at the
jurisdictional stage to challenges to investor/investment status, and (2) whether ECT Art.17(1) applies to the jurisdic-
tional stage of the arbitral proceedings. The above analysis suggests that the answers given by the Plama tribunal are not
compelled by interpretation of the ECT or international law rules and principles, and are not particularly persuasive.
Subsequent tribunals should not adopt them without very careful further consideration. Further, the Plama tribunal’s
determination that a contracting party’s Art.17(1) notice only has prospective effect appears to rest on a less than
extensive examination of the object and purpose of the ECT. In a field where decisions and awards do not have prec-
edential effect but are often closely followed, one might observe that hard cases can make for questionable guidance.
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