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Restructuring Issues Concerning Real Estate Projects

BY J. ERIC WISE AND MATTHEW K. KELSEY

T he nature of uncompleted real estate projects is dif-
ferent from those of pure operating enterprises
and completed real estate projects. This difference

presents unique restructuring challenges. This article
discusses various issues relating to financing distressed
real estate projects, both in out-of-court workouts and
in bankruptcy. Additionally, this article addresses some
of the unique problems presented by uncompleted real

estate projects and possible solutions to these prob-
lems.

To aid the analysis, this article divides distressed real
estate projects into three categories, depending on their
development risk: speculative, transitional, and non-
speculative. Speculative projects are projects where
construction progress is so limited, or commercial cir-
cumstances have so changed, that project completion
and the achievement of stable revenues is uncertain.
The value of the existing real estate improvements is at
or near zero, and the liquidation value of such assets
may be near the land value less costs, such as demoli-
tion, etc.

Transitional projects are characterized by a signifi-
cant measure of completion and pre-selling of the
project. Completion of the project and the achievement
of stable revenues is likely (although not certain) as
long as sufficient liquidity is provided to fund the
project to completion. The potential increase in value
caused by real estate improvements involves some de-
velopment risk, but less than at the earlier stages of the
project, with such risk declining rapidly as the develop-
ment of the project progresses. The liquidation value of
the property at this stage of development reasonably
could be valued based upon the expected value of the
project after completion (discounted for development
risk), less the cost of completion of the project.

Non-speculative projects are characterized by sub-
stantial completion and pre-selling of the project such
that completion of the project and the achievement of
stable revenues are relatively certain as long as suffi-
cient liquidity is provided to the project to fund its
completion. The liquidation value of such property is
the value of the completed project less the cost of
completion, with little or no discount attributable to de-
velopment risk.
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Although the financial and risk characteristics of
each real estate project are different, it is generally the
case that the speculative risks of the project decline as
completion of a successful project becomes more cer-
tain. In other words, the valuation of a given real estate
project increases as the project becomes less specula-
tive. Rather than a straight-line increase in value that
corresponds with incremental expenditure, the increase
in value represented by the shrinking of project risk
that results from additional development will likely pro-
duce a valuation curve in the shape of a flattened ‘‘S’’
(similar to that depicted in Figure 1 below). This ‘‘S’’
shaped curve reflects that, over time, project value in-
creases at a slow rate, which then increases more rap-
idly, and finally slows. The ‘‘S’’ shaped curve reflects a
period during which the speculative nature of the
project changes at a significantly faster rate than at dif-
ferent periods during the life of the project until the
speculative element of the project becomes, as the
project develops to completion, a negligible feature of
its valuation.

Imagine a commercial real estate project that is a cer-
tain amount of dollars away from completion of con-
struction and sufficient sale or lease to operate profit-
ably. Assume that this hypothetical project currently
has insufficient liquidity and cannot be completed with-
out an injection of additional capital.

The necessary additional capital may be provided in
an out-of-court restructuring either as debt or equity,
which will depend upon, among other things, who is
willing to put in the additional capital, the amount of
risk involved (i.e., how speculative the project is given
its current stage of development), and the negotiating
leverage of the parties. Most likely, each constituent
will have a different point of view. The secured lender
may see that it can recognize the upside of the com-
pleted project by foreclosing, credit bidding, and com-
pleting the project with its own or third party capital. By
contrast, the existing equity may seek to preserve the
upside of a completed project but will be reluctant to

give the project’s secured lender a free ride by provid-
ing the additional liquidity as equity, rather than as ad-
ditional debt. If neither the senior lender nor the equity
have the appetite for injecting additional capital, both
may be willing to permit a third party to provide it.

The outcome of negotiations among the various
stakeholders in the project will also be informed by the
possible outcomes of a restructuring in a bankruptcy.
The bankruptcy of the real estate project, while adding
additional execution risks associated with all bank-
ruptcy proceedings, provides the party willing to pro-
vide additional funding with leverage not available out-
side a bankruptcy, namely, the ability to consummate a
transaction over the objections of other parties (whose
consent, in an out-of-court restructuring, would be nec-
essary). Accordingly, the threat of bankruptcy—and,
more importantly, each party’s view of whether such
transaction could successfully be implemented in a
proceeding—will influence out-of-court negotiating dy-
namics, adding pressure to out-of-the-money creditors
to compromise their claims and other creditors to seek
negotiated solutions.

Evaluating the dynamics of a Chapter 11 case must
be informed, in the first instance, by understanding
how the value of the uncompleted project will be af-
fected by the injection of new capital. To do so, we look
to our previous depiction of project value, illustrated in
Figure 1, and study two hypothetical bankruptcy fea-
tures: the petition date and the effective date of the
Chapter 11 plan. As is clear from Figure 1 above, where
the petition date and exit date fall relative to the ‘‘S’’
shaped curve showing value will materially affect the
posture of the case.

One means of funding construction in a bankruptcy
case could be a postpetition loan. Postpetition loans are
given superpriority administrative expense status under
Section 503(b) of the Bankruptcy Code, meaning that a
plan cannot be confirmed if such claim is not paid in full
in cash on the effective date of the plan (unless such
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holder consents to a different treatment).1 A critical
question is whether it is possible to fund the completion
of an unfinished project in a bankruptcy with a postpe-
tition loan that primes the secured lender over that se-
cured lender’s objection. Whether this priming is per-
ceived by the secured lender as a possibility will greatly
influence negotiations between the secured lender and
the debtor in both out-of-court and in court restructur-
ings.

To prime an existing secured lender with a new se-
cured postpetition loan, the debtor must be able to
show, pursuant to Sections 364(c) and (d) of the Bank-
ruptcy Code, that the debtor is unable to obtain unse-
cured credit, unable to obtain credit that is secured by a
junior lien on the property, and that the interest of the
holder of a lien on the property of the estate on which
the senior lien is proposed to be granted is adequately
protected.2 Thus, a debtor must show that, to the extent
that the lien of the prepetition secured lender is primed,
the secured lender receives something equivalent in
value to the decrease in value of its interest in prepeti-
tion collateral.3

To illustrate, assume that the sole secured financial
creditor of the unfinished project is out of the money on
the petition date (i.e., on the petition date, the amount
of the secured lender’s claim is greater than the liquida-
tion value of the collateral (land and partially completed
improvements)). Pursuant to Section 361 of the Bank-
ruptcy Code, adequate protection can be provided to
such secured lender in one (or more) of the three fol-
lowing ways: (1) the court may order that the debtor
provide periodic cash payments to the senior lender; (2)
the court may order that the debtor grant to the secured
lender an additional or replacement lien on assets to the
extent that the priming lien results in a decrease in the
value of the secured lender’s interest in the property; or
(3) the court may order other relief resulting in the pro-
vision of the indubitable equivalent of the decrease in
value of such secured lender’s interest in the property.4

Although a secured lender may have a lien on all of
the assets of the debtor prior to the commencement of
a case in bankruptcy, this does not mean that its lien ex-
tends to all the increase in value created in the debtor’s
assets after the commencement of a case. For instance,
pursuant to Section 552 of the Bankruptcy Code, the
postpetition effect of a prepetition grant of security is
limited. Property (other than proceeds, products, off-
spring or profits of prepetition collateral) acquired by
the estate after the petition date, is not subject to any
lien resulting from any security agreement entered into
by the debtor prior to the petition date.5 Further, pursu-
ant to Section 506(c) of the Bankruptcy Code, a secured
lender’s collateral may be surcharged for the reason-
able and necessary costs and expenses of preserving (or
disposing) of collateral to the extent of any benefit ac-

cruing to the holder of a claim secured by such collat-
eral.6

Imagine that the project in question is, on the petition
date, a partially built and partially sold time-share hotel
that commenced bankruptcy to address a liquidity cri-
sis caused by cost overruns. Assume that, during the
bankruptcy case, the construction of the time-share ho-
tel can be completed, as can sales of the balance of the
time shares, to the point of a viably developed and oc-
cupied time-share hotel. During the progress of the con-
struction in the bankruptcy case, raw materials and la-
bor are purchased to finish the build-out and sell the
project. To the extent that proceeds of a postpetition
loan are used for the build out and sale and lease of the
completed project, the value created by the postpetition
accessions to the structure and sales arguably can be
considered property acquired postpetition.7

Looking again at Figure 1, the flattened ‘‘S’’ shape of
the value curve of the real estate project implies signifi-
cant accretion in the value of the commercial real estate
project roughly during the transition period during
which the project changes from speculative to non-
speculative. A portion of the increase in the collateral
value is attributable to the added value of prepetition
property resulting from improvements and sales exist-
ing on the petition date, and some portion of the in-
crease in collateral value is also due to the accretion in
value of the collateral created by the additional con-
struction and additional sales funded by the postpeti-
tion financing.

A prepetition lender is generally entitled under Sec-
tion 552 of the Bankruptcy Code to ‘‘the proceeds, prod-
ucts, offspring and products’’ of its collateral ‘‘acquired
by the estate.’’ Thus, each dollar of additional construc-
tion can be said to add additional value to the project,
some of which is ‘‘profits’’ or ‘‘products’’ of prepetition
collateral, some of which is ‘‘profits’’ or ‘‘products’’ of,
and postpetition construction and sales, and some of
which is accretion of the value of the postpetition con-
struction and sales.

Commingled collateral problems have long been re-
solved, in the personal property context, by attributing
accreted value in proportion to the value contributed
with respect to the goods commingled in a mass.8 These

1 See 11 U.S.C. §§ 503(b), 507(a)(2), and 1129(a)(8).
2 Id. at § § 364(c), (d).
3 The question of adequate protection is essentially a Fifth

Amendment question. A security interest is a property right
and the deprivation of that right is a taking. Adequate protec-
tion is a proxy for just compensation. See Wright v. Union
Central Life Ins. Co., 311 U.S. 273 (1940); Louisville Joint
Stock Land Bank v. Radford, 295 U.S. 555 (1937).

4 Id. at § 361.
5 Id. at § 552.

6 Id. at § 506(c).
7 Courts have analyzed whether a postpetition asset can be

used to provide adequate protection to a primed senior lender
by means of a lien on the collateral as improved by the work
funded by the postpetition loan. In In re 495 Central Park Av-
enue Corp., 136 B.R. 626 (Bankr. S.D.N.Y. 1992), the court
found that a lien on postpetition collateral could provide ad-
equate protection to an undersecured secured lender whose
lien was primed by a postpetition lender in connection with the
completion of the renovation of a commercial building. In In re
Swedeland, 16 F.3d 552, 556 (3rd Cir. 1994), the U.S. Court of
Appeals for the Third Circuit criticized the bankruptcy court’s
finding of sufficient adequate protection, stating that ‘‘Con-
gress did not contemplate that a creditor could find its priority
position eroded and, as compensation for the erosion, be of-
fered an opportunity to recoup dependent upon the success of
a business with inherently risky prospects.’’ While there is
much debate about the meaning of these two cases, it is clear
that the crux of any argument for a priming loan postpetition
loan on a real estate project will turn on the development risk
associated with the stage of the project as of the petition date.

8 This is how commingled collateral problems are resolved
under Section 9-336 of the Uniform Commercial Code. Com-
ment 4 to New York UCC 9-336 provides the following ex-
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schemes for personal property provide for the alloca-
tion of the accretion in value in proportion to the new
value contributed. Absent a logical basis for treating
real property in a different way, the accretion in value
of mixed collateral consisting of improved real estate
should be calculated the same way, beginning with the
value of the collateral of the secured party on the peti-
tion date. Thus, if on the petition date the liquidation
value of the project is $50,000,000, and at successful
completion and the effective date of a plan (assuming
they are concurrent) the value of the project is
$150,000,000 and the cost of completion of the project
is $50,000,000, then the proportion of the collateral and
its accretion as a result of the completion of the project
that is subject to the prepetition security interest of the
prepetition secured lender would be one-half (i.e.,
$75,000,000) and one-half (i.e., $75,000,000) would con-
stitute postpetition assets on which a lien can be
granted as adequate protection for priming the prepeti-
tion lender.

This amount of postpetition assets on which a lien ar-
guably can be granted as adequate protection can be
expressed in simple arithmetic for all relevant times
during the case. If the value of the collateral on the pe-
tition date is ‘‘Y’’ and, at any given time ‘‘t’’, the value
of the additional construction is ‘‘Zt’’ and the project
value is ‘‘Vt,’’ then:

The proportion of the collateral in which the senior
lender has an interest on account of its prepetition
security interest can be expressed as:

Vt*(Y/(Y+Zt))

And the proportion of collateral in which the senior
lender does not have interest and, therefore, is avail-
able to serve as adequate protection can be ex-
pressed as:

Vt*(Zt/(Y+Zt))

Note that ‘‘Y’’ is not designated with ‘‘t’’ because ‘‘Y’’
is a constant value in the case while ‘‘Z’’ is designated
with ‘‘t’’ because ‘‘Z’’ increases as additional value is
added as the project develops toward completion over
time. In other words, at any point in time the value of
the prepetition collateral (assumed for simplicity to be
all assets on the petition date) is measured as of the pe-
tition date, while the value of postpetition additions to
the real estate assets increases over time with the post-
petition project expenditures and resulting build-out.9

The Bankruptcy Code requires that the replacement
lien or lien on additional collateral be only ‘‘to the ex-
tent that the [priming lien] grant decreases such entity’s

interest in collateral.’’10 Thus, to the degree that the dol-
lars of the priming loan were to generate postpetition
value equal to or greater than the amount of the de-
crease in the senior lenders’ interest in the prepetition
collateral resulting from the priming, there would be
sufficient value available, as a result of the enhanced
value of the prepetition collateral due to the postpeti-
tion improvements, to provide adequate protection in
the form of a lien on additional collateral. Assuming
that the flattened ‘‘S’’ curve valuation can be supported
by evidence in a particular case, then at certain periods
in the progress of the development of a real estate
project, an argument exists to support the debtor’s abil-
ity to provide sufficient adequate protection by furnish-
ing the prepetition secured lender a junior lien on post-
petition assets, subject only to the lien of the priming
lender and any prepetition liens that may have had pri-
ority over the senior lender on the petition date.

The secured lender might argue that the case will
generate administrative expenses in excess of the post-
petition accretion in value available for adequate pro-
tection. To overcome this argument, the debtor must
show (among other things) that the accretion in value to
the prepetition collateral resulting from postpetition li-
quidity injection exceeds the administrative expenses of
the case.11 If the debtor is unable to succeed with this
argument, liquidation of the project is the appropriate
outcome, as no Chapter 11 plan could be confirmed be-
cause the debtor is unable to satisfy the ‘‘best interests
of creditors’’ test under Section 1129(a)(7) of the Bank-
ruptcy Code.12 If questions persist as to whether the ad-
equate protection in the form of a junior lien on addi-
tional collateral is sufficient, the court could order addi-
tional adequate protection, such as cash payment of
interest. Figure 2 below is a graphic depiction of a prim-
ing loan and adequate protection provided to the senior
lender based on an ‘‘S’’ curve.

The same calculations described above relative to a
priming postpetition loan could be applied to a postpe-
tition loan that would be junior to the prepetition se-
cured loan. In the case of a junior postpetition loan, the
junior lender bears the risk of an unexpected decline in
the value of the collateral. There is no serious question
of adequate protection since there is no diminution in
value of the prepetition secured lenders interest in the
property resulting from the postpetition junior loan. Hy-
brid arrangements of junior and senior loans are also

ample: SP-1 has a perfected security interest in Debtor’s eggs,
which have a value of $300 and secure a debt of $400, and SP-2
has a perfected security interest in Debtor’s flour, which has a
value of $500 and secures a debt of $600. Debtor uses the flour
and eggs to make cakes, which have a value of $1,000. The two
security interests rank equally and share in the ratio of 3:5. Ap-
plying this value to the entire value of the product SP-1 would
be entitled to $375 and SP2 would be entitled to $625. Com-
ment 4 to NYUCC 9-336.

9 An open question is whether this calculation should in-
clude a concept of compounding accretion of the prepetition
secured lender and changes in valuation due to changes in
market conditions during the case, which would complicate
the calculation but arguably attribute too much postpetition
value to the secured lender.

10 11 U.S.C. § 361(2).
11 See, e.g., In re Windsor Hotel LLC, 295 B.R. 307, 314

(Bankr. C.D. Ill. 2003) (Noting that the purpose of adequate
protection is ‘‘to preserve the prepetition position of the exist-
ing lender); In re Aqua Assocs., 123 B.R. 192, 196-97 (Bankr.
E.D. Pa. 1991) (‘‘[T]he issue of adequate protection . . . is mea-
sured by an analysis of all of the relevant facts, with a particu-
lar focus upon the value of the collateral, the likelihood that it
will depreciate or appreciate over time, the prospects for suc-
cessful reorganization of the Debtor’s affairs by means of the
Plan, and the Debtor’s performance in accordance with the
Plan’’) (internal quotations omitted).

12 The ‘‘best interests of creditors’’ test requires that a
debtor show that each holder of a claim or interest in an im-
paired class will receive or retain under the plan on account of
such claim or interest property of a value, as of the effective
date of the plan, that is not less than the amount that such
holder would so receive or retain if the debtor were liquidated
under Chapter 7 of the Bankruptcy Code on such date. See 11
U.S.C. § 1129(a)(7).
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possible ways of addressing the concerns. Figure 3 be-
low is a graphic depiction of a postpetition loan junior
to the liens of the senior lender on the petition date.

The foregoing financing approaches are, of course,
relatively simple to apply to a case where there are lim-
ited constraints on case duration allowing for comple-
tion of construction. In a bankruptcy, however, one of
the first questions will be whether the real estate project
is determined to be ‘‘single asset real estate’’ (SARE) as
defined in Section 101 of the Bankruptcy Code. 13

Many real estate projects will satisfy this definition. If
determined to be a SARE, the senior creditor may move
under certain circumstances for relief from the auto-
matic stay.14

A SARE debtor must be prepared to propose different
arrangements, which almost certainly require the rapid
filing of a plan and disclosure statement, and a quick
confirmation and effective date in order to avoid a suc-
cessful motion by the prepetition secured lender for re-
lief from the automatic stay. Obviously, whether a
project is determined to be a SARE will materially affect
the debtor’s options in the case (and will impact the
strength of prepetition negotiating positions in an out-
of-court restructuring).

Such a determination does not necessarily foreclose
the debtor’s control over the case, however. First, even
if the SARE debtor is unable to provide a plan within
the 90-day period contemplated by Section 362(d) of
the Bankruptcy Code, the SARE debtor may be able to
avoid a dismissal of its case if, as additional adequate
protection, it has a source of liquidity sufficient to keep
current on its interest obligations to the secured lender.
In light of this, a SARE debtor might need to consider
bankruptcy earlier as a means of preserving some li-
quidity, although this would affect valuations and
speculative risk at the time of filing.

In addition, for certain projects, the debtor will argue
that it is not a SARE debtor. Courts typically consider
three criteria to determine whether a debtor constitutes

a SARE debtor: (1) whether the debtor owns a single
property or project; (2) whether real property generated
substantially all of the debtor’s income (i.e., does the
sale of the property constitute all or substantially all of
the income of the debtor, or does the debtor derive in-
come from other sources (e.g., operation of restaurants,
golf courses, spas, etc.), and (3) whether the debtor is
involved in any substantial business other than the op-
eration of its real property and activities incident to it.15

It bears noting that, in Kara Homes, the bankruptcy
court rejected the Kara debtors’ arguments that they
were not a SARE debtor.16 In Kara Homes, the parent
debtor’s affiliates each owned one real estate project.
The parent debtor provided administrative and manage-
rial services to the affiliates, and was paid a percentage
of the price of each sold home by the affiliates in ex-
change for these services). The Kara Homes debtors ar-
gued that they performed substantial business other
than the business of developing and selling homes. This
business included researching and purchasing develop-
able land, planning and constructing homes, marketing
and selling such homes, and maintaining developments.

The Kara Homes court rejected these arguments and
held that the debtors were each a SARE debtor. In so
holding, the Kara Homes court noted that ‘‘to build and
sell homes, it is often necessary to acquire the land on
which to build homes, and plan the community in which
they lie [and] market those homes for sale and maintain
the properties.’’17 According to the court, these activi-
ties were incidental to the operation of the Kara Homes
debtors’ real estate operations.

The Kara Homes decision has been criticized. The fo-
cus of this criticism centers on the Kara Homes court’s
rejection of the argument that the development and sale
of real estate constitutes the business of operating real
property. The SARE debtor provisions of the Bank-
ruptcy Code were added to address situations where a
debtor owns property passively, and simply collects
rents as a result of ownership. The development and
sale of properties is not a passive activity, nor does it re-
late to simply the business of operating real property.
While it is true that the Kara Homes affiliates simply
owned the property and the parent engaged in other
businesses, given that the enterprise was run as a single
integrated operation, it appears inappropriate to sepa-
rate the activities of the parent from the holdings of the
affiliates.

Even if the court does not hold that the debtor is a
SARE (or relief from the automatic stay is otherwise
avoided), there would still be challenges to confirming
a Chapter 11 plan if the priming loan has not been re-
paid and the project is not completed prior to confirma-
tion. Assuming that the secured lender will object to
confirmation of the plan, two hurdles must be sur-
mounted. First, the debtor must identify an impaired ac-
cepting class, Second, the debtor must ensure that the
plan can be confirmed over the secured creditors’ ob-
jection. Under the Bankruptcy Code, a Chapter 11 plan

13 Single asset real estate is defined as:
any single property or project, other than residential real
property with fewer than 4 residential units, which gener-
ates substantially all of the gross income of a debtor who is
not a family farmer and on which no substantial business is
being conducted by a debtor other than the business of op-
erating the real property and activities incidental. 11 U.S.C.
§ 101(51B).

14 The relevant portion of Section 362(d) of the Bank-
ruptcy Code is as follows:

with respect to a stay of an act against single asset real es-
tate under subsection (a), by a creditor whose claim is se-
cured by an interest in such real estate, unless, not later
than the date that is 90 days after the entry of the order for
relief (or such later date as the court may determine for
cause by order entered within that 90-day period) or 30
days after the court determines that the debtor is subject to
this paragraph, whichever is later (A) the debtor has filed a
plan of reorganization that has a reasonable possibility of
being confirmed within a reasonable time; or (B) the debtor
has commenced monthly payments that (i) may, in the
debtor’s sole discretion, notwithstanding section 363(c)(2),
be made from rents or other income generated before, on,
or after the date of the commencement of the case by or
from the property to each creditor whose claim is secured
by such real estate (other than a claim secured by a judg-
ment lien or by an unmatured statutory lien); and (ii) are in
an amount equal to interest at the then applicable nonde-
fault contract rate of interest on the value of the creditor’s
interest in the real estate;

Id. at § 362(d).

15 See generally Kara Homes, Inc. v. National City Bank (In
re Kara Homes), 363 B.R. 399 (Bankr. D.N.J. 2007); In re CBJ
Development, Inc., 202 B.R. 467 (B.A.P. 9th Cir. 1996); In re
Whispering Pines Estate, Inc., 341 B.R. 134 (Bankr. D.N.H.
2006); In re Prairie Hills Golf & Ski Club, Inc., 255 B.R. 228
(Bankr. D. Neb.).

16 See Kara Homes, 363 B.R. at 405-06.
17 Id. at 406.
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can be confirmed over the ‘‘no’’ vote of a secured credi-
tor class if: (i) the collateral is sold and the secured
lender’s lien attaches to the proceeds, (ii) the secured
creditor receives the ‘‘indubitable equivalent’’ of the al-
lowed amount of its secured claim, or (iii) the secured
lender becomes a lender under a new loan.18 In the sce-
nario described in this article, the debtor must look to
(ii) or (iii).19

Postpetition financing provided on a priming basis
creates material grounds for a challenge if the debtor
seeks to convert the postpetition loan into an exit facil-
ity that is senior to the new loan provided to the prepe-
tition secured. On the one hand, the prepetition secured
lender will argue that it is not retaining its liens if the
postpetition financing converts to priming exit financ-
ing. On the other hand, the debtor will argue that the
value of the collateral has increased sufficiently, as a re-
sult of improvements, and that the prepetition secured
lender receives a junior lien on post-exit collateral that
are worth more than its prepetition first priority lien the
prepetition collateral. If the arguments with respect to
adequate protection have held good—i.e., that the addi-
tional liens on collateral equal the decrease in value of
the prepetition secured lender’s interest in the
collateral—then the arguments supporting a post-exit
second lien behind the exit facility arguably likewise
hold good.

Alternatively, the debtor may argue that the prepeti-
tion secured lender will receive the ‘‘indubitable equiva-
lent’’ of its claim by virtue of the issuance of new debt
on market terms secured by a second lien on all of the

collateral. The prepetition secured lender will argue
against the proposition that the increase in collateral
value is sufficient for the debtor to show, that it is ‘‘too
evident to be doubted’’20 that a second lien in the collat-
eral (in relation to the magnitude of the priming exit fi-
nancing) constitutes the equivalent (with respect to
both value and risk exposure)21 to a claim secured by a
first lien on collateral that has not been improved dur-
ing the course of the case.22

This article has explored restructurings of uncom-
pleted real estate projects with a view towards the
unique challenges presented by such assets. Both out of
court and in restructuring situations will be influenced
by the possibility of providing financing in a case that
will lead to a reorganization of the debtors’ assets. This
article provides a framework for analysis of the circum-
stances and the valuation dynamics of a distressed
project and possible financing scenarios related thereto.
The effect of recourse guaranties, completion guaran-
ties and intercreditor relationships are left to be sepa-
rately evaluated, although they are likely to bear
significantly—and in some cases, decisively—on the
analysis.

18 Under the new loan approach, a secured lender is fairly
and equitably treated if it (a) retains its liens, to the extent of
the allowed amount of its claim, and (b) receives deferred cash
payments totaling at least the allowed amount of the claim (as
of the effective date of the plan), with a value equal to the se-
cured lender’s claim.

19 See 11 U.S.C. § 1129(b)(2)(A).

20 In re Arnold & Baker Farms, 85 F.3d 1415, 1421 (9th Cir.
1996) (quoting In re Arnold & Baker Farms, 177 B.R. 648, 661-
662 (9th Cir. B.A.P. 1994).

21 In re Pacific Lifestyle Homes, Inc., 2009 WL 688908, 9
(Bankr. W.D. Wash) quoting, L.P. 422 B.R. 21, See In re Keller,
157 B.R. 680, 683-84 (Bankr. E.D. Wash. 1993).

22 For example, the prepetition secured lender may argue
that valuations are not sufficiently high to justify a junior lien,
because each dollar of loss affects its lien position, but does
not affect the priming lien until the entire interest in collateral
of the prepetition secured lender is lost. This would result in a
prepetition lender being out of the money entirely even though
its prepetition collateral still had some value. Such a prepeti-
tion secured lender might suggest that no such interest could
be the indubitable equivalent of its prepetition interest unless
it held a pari passu interest in the post-exit asset.
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