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Trump Administration Restricts
Investments in Companies Linked to
Chinese Military

Client Alert | November 18, 2020

On November 12, 2020, President Trump issued Executive Order (“E.O.") 13959 Related PeOpIe
restricting the ability of U.S. persons to invest in securities of certain “Communist Chinese Judith Alison Lee
military companies.”[1] This E.O. alleges that under China’s national strategy of “Military-

Civil Fusion,” China “exploits United States investors” to finance the development of its Adam M. Smith

military, intelligence, and security capabilities. While the E.O. is only the latest in a flurry of
actions by the Trump administration directed against Beijing, it is the first measure to focus
on securities—including investments in securities of dozens of prominent Chinese Scott R. Toussaint
companies, as well as mutual funds and index funds that hold such companies’ shares.

Under the E.O., U.S. persons—including individual and institutional investors, stock

exchanges, fund managers, investment advisers, broker-dealers, and insurance

companies—will be prohibited from purchasing for value publicly traded securities of certain

Chinese companies starting in early January 2021 and, absent a change in policy by the

incoming Biden administration, will be incentivized to engage in divestment transactions

through November 11, 2021.

Christopher T. Timura

The E.O. currently applies to 31 ostensibly civil companies that the United States alleges
have ties to the Chinese military. The names of those companies appear on two lists
published by the U.S. Department of Defense in June 2020 and August 2020, and
reproduced below. The U.S. Department of the Treasury has yet to publish guidance
indicating whether the E.O. extends to those companies’ subsidiaries; however, a plain-
language reading of the E.O. suggests that it may only apply to subsidiaries (if any) that
the U.S. Secretary of the Treasury identifies by nhame. Among the targeted entities are
substantial enterprises such as China Mobile Communications and Hikvision, many of
which have shares traded on mainland Chinese, Hong Kong, or U.S. stock exchanges.
Additionally, several of the targeted companies were added earlier this year to the U.S.
Department of Commerce’s Entity List and are therefore already subject to stringent
restrictions on access to U.S.-origin goods, software, and technologies. In that sense, the
new E.O. marks an expansion of U.S. pressure on Beijing from targeting suppliers of
certain large Chinese firms to constricting their sources of financing, albeit in a relatively
narrow manner. According to a leading China-focused research organization, of the 31
companies identified to date, only 13 are publicly traded components of the MSCI China
Index and only Hikvision has substantial foreign ownership.[2]

Effective January 11, 2021—sixty days after the E.O. was issued—U.S. persons are
prohibited from engaging in “any transaction in publicly traded securities, or any securities
that are derivative of, or are designed to provide investment exposure to such securities,

of any Communist Chinese military company.” “Transaction” is defined to mean the
purchase for value of any publicly traded security and the prohibition applies to shares in
such companies, as well as shares held indirectly through popular investment vehicles

such as exchange traded funds. The E.O. also permits U.S. persons, until November 11,
2021—one year after the E.O. was issued—to engage in otherwise prohibited transactions in
order to divest their existing holdings in any of the named Communist Chinese military
companies. Although the E.O.’s narrow definition of prohibited transactions does not
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appear to require U.S. persons to divest holdings in these companies, the prospect of
securities becoming illiquid after November 11, 2021 may lead many U.S. investors to
divest their holdings during this time.

In this regard the surgical and staggered imposition of restrictions under the E.O. reflects
prior approaches the United States used with Venezuela and Russia and is likely animated
by similar concerns. When the United States acted to limit the Maduro regime’s access to
finance starting in 2017, it, inter alia, restricted transactions associated with certain
Venezuela bonds. But, in order to limit the collateral consequences on innocent parties
that held significant numbers of those bonds, the United States allowed the limited
divestment of those bonds. In the Russia context, following the Crimea incursion in 2014,
the United States imposed sanctions on some of the largest enterprises in the Russian
financial and energy sectors. However, due to the exposure of U.S. and allied interests to
those enterprises, the United States similarly stopped short of imposing blocking sanctions
on any of the targeted entities. As with the new China E.O., Russian “sectoral” sanctions
prohibit U.S. persons from engaging in only certain types of financial transactions with
identified firms. And, importantly, absent some other prohibition, the earlier Russian
sectoral sanctions and the new China E.O. permit U.S. persons to continue engaging in all
other lawful dealings with listed entities.

The new E.O. is the latest in a series of U.S. measures calculated to address perceived
threats to U.S. national security posed by China’s policy of “Military-Civil Fusion.”[3] Like
the U.S. Department of Commerce’s expansion of the Military End User Rule, the new
Huawei-specific Direct Product Rule, and the recent spate of Entity List designations, as
well as the U.S. Government’s procurement ban on certain technologies from several
Chinese companies (including two companies that are subject to the new E.O.), this latest
action is designed to curtail American support for Chinese companies that allegedly
support the Chinese military. The E.O. also complements outreach by the U.S. State
Department in August 2020 urging colleges and universities to divest from Chinese
holdings more generally,[4] and President Trump’s Working Group on Financial Markets,
which has developed guidance that would require companies to provide American
regulators with access to audit work papers to remain listed on U.S. exchanges, access
that China had historically refused.[5] White House officials are reportedly prioritizing
further action against Beijing during President Trump’s final weeks in office.

While the E.O.’s prohibition will take effect shortly before President-elect Biden is sworn
in, the apparent wind-down period for U.S. persons to divest their holdings in the listed
Communist Chinese military companies extends nearly a year into the next president’s
term. As such, in our assessment, the key date for this new policy is not only January 11,
2021, when the prohibition takes effect, but also nine days later when the new
administration assumes power. Because the E.O. is not mandated by statute or any other
requirement, once in office President Biden could engage with the E.O. as he sees fit: he
could revoke the E.O. outright, narrow its reach through published guidance and the
exercise of enforcement discretion, decline to target additional Chinese companies, or
allow the E.O. to lapse on November 12, 2021 when the President is required by the
International Emergency Economic Powers Act to renew the national emergency
determination that allowed for the E.O.

However, even for a Biden administration that will be intent on changing the tone of U.S.
foreign policy—including through closer coordination with traditional allies—rescinding or
eliminating these and other restrictions on Beijing without receiving any concessions in
return could spark bipartisan pushback in the U.S. Congress and potentially in the
electorate. Moreover, even if President Biden were to narrow or revoke the new E.O., the
measure may nevertheless serve its intended purpose of making U.S. persons (including
U.S. financial institutions) less willing to hold securities or other financial instruments of, or
do other business with, companies that have been linked to the Chinese military,
intelligence, or security services. Furthermore, in light of China’s increasingly robust
regulatory responses to U.S. unilateral measures—seen in the Hong Kong national security
law, Beijing’s new export control law, and its continued threat of establishing an
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“unreliable” suppliers list for companies that choose to comply with U.S. regulations and
cease certain sales to Chinese companies—we expect that China will also respond to this
E.O. How China chooses to react will either reduce tensions between Beijing and
Washington or continue to exacerbate the situation by potentially imposing costs on
entities that choose to comply with this new measure.

* * *

As of November 12, 2020, the 31 Communist Chinese military companies to which the
prohibition will apply are as follows:

Aviation Industry Corporation of China (AVIC)

China Aerospace Science and Technology Corporation (CASC)

China Aerospace Science and Industry Corporation (CASIC)

China Electronics Technology Group Corporation (CETC)

China South Industries Group Corporation (CSGC)

China Shipbuilding Industry Corporation (CSIC)

China State Shipbuilding Corporation (CSSC)

China North Industries Group Corporation (Norinco Group)
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Hangzhou Hikvision Digital Technology Co., Ltd. (Hikvision)
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. Aero Engine Corporation of China
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. China Railway Construction Corporation (CRCC)
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. CRRC Corp.
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. Panda Electronics Group
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. Dawning Information Industry Co (Sugon)
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. China Mobile Communications Group
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. China General Nuclear Power Corp.
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. China National Nuclear Corp.
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. China Telecommunications Corp.
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. China Communications Construction Company (CCCC)
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. China Academy of Launch Vehicle Technology (CALT)

N
w

. China Spacesat
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. China United Network Communications Group Co Ltd
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. China Electronics Corporation (CEC)
. China National Chemical Engineering Group Co., Ltd. (CNCEC)
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. China National Chemical Corporation (ChemChina)

N
[o0]

. Sinochem Group Co Ltd
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. China State Construction Group Co., Ltd.
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. China Three Gorges Corporation Limited
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. China Nuclear Engineering & Construction Corporation (CNECC)
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