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alifornia does not
have a standing re-
quirement like fed-
eral law, which re-
quires all litigants
to have suffered a redressable
injury in fact caused by the
defendant just to open the
courthouse doors. The fed-
eral standing requirement
derives from the restriction
in Article III of the U.S.
Constitution that federal
courts only have the power
to hear “Cases” or “Contro-
versies.”! “There is no simi-
lar requirement” in Califor-
nia’s Constitution, as the
California Supreme Court
has explained.? Generally
speaking, the doors of Cali-
fornia courts are wide open,
even to those who have not
suffered what federal law
would call cognizable harm.3
Showing just how stark the
contrast is between federal
and California law, Calif-
ornia has statutorily autho-
rized broad taxpayer stand-
ing, while federal law
permits it in only the most
narrow of circumstances.*
However, that does not
mean standing is absent from
California law; far from it. At
its most basic sense, standing
is the question of “who may
be heard by a judge.”’ It is
about a “party’s right to
make a legal claim or seek
judicial enforcement of a

...............................

duty or right.”¢ Despite not
having a general standing
requirement, California does
impose meaningful limita-
tions about who can bring
specific claims. These are
found (and often buried), in a
maze of statutory require-
ments or have been solely
developed through caselaw
and limited to specific causes
of action. These standing
requirements, sometimes
overlooked, can carry even
greater weight than Article
s requirements in federal
court. When overlooked, they
mean the end of the case for
that plaintiff.

The most well-known
standing requirement in
California law is probably
the requirement of the Unfair
Competition Law (UCL) that
private plaintiffs seeking to
bring suit for unfair, unlaw-

ful, or fraudulent conduct
must prove that they have
suffered an injury in fact and
lost money or property as a
result of the unfair competi-
tion.” Before 2004, the UCL
allowed “any person” to sue,
which led to lawsuits filed by
attorneys who had no injured
client.® Voters rejected that
lawsuit bonanza in Proposi-
tion 64 and required UCL
plaintiffs essentially to meet
the federal standing require-
ments, but on steroids: The
plaintiff not only had to
prove she suffered harm
caused by the defendant but
also that she suffered eco-
nomic harm caused by the
defendant.’ Unlike Article III
in federal court,!9 the stand-
ing requirements under the
UCL only apply to named
plaintiffs in a class action and
not to all class members.!!
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Nonetheless, the UCL standing require-
ments remain a significant hurdle to
UCL claims.

The UCL, however, is far from the
only cause of action with strict standing
requirements. Another common cause
of action brought by plaintiffs in Cali-
fornia state courts, particularly in recent
years, has been for nuisance. For exam-
ple, earlier this summer, it made nation-
al news when the City of San Francisco
was able to prove in federal district
court that Walgreens created a public
nuisance by substantially contributing to
the opioid epidemic in San Francisco.!2

California does not permit just any-
one to bring a public nuisance claim.

By statute, it carefully limits the govern-
ment entities that can bring suit.!3 Fur-
thermore, it has even stricter standing
requirements for private plaintiffs: Only
“[a] private person may maintain an
action for a public nuisance, if it is spe-
cially injurious to himself, but not
otherwise.” 14

This standing provision was front
and center in the recent decision, Rincon
Band of Luiseno Mission Indians v.
Flynt.'S In that case, two federally rec-
ognized Indian tribes in California sued
nearly every one of the cardrooms in
Southern California. The cardrooms
offer games like poker and other “non-
banked” card games in which the card-
room (also known as the “house”) does
not have a monetary stake in the
game.¢ The cardrooms are the direct
business competitors of the tribes that
offer casino gambling similar to what is
found in Las Vegas. The tribes’ central
allegation was that the cardrooms were
causing a “nuisance” by the way they
were playing their games, allegedly in
violation of the state’s gambling laws.1”
However, before the case ever proceeded
to the merits, the trial court and then
the court of appeal recognized that fed-
erally recognized Indian tribes lacked
standing to bring a nuisance claim under
California law for two reasons.

First, the court of appeal held that the
tribes lacked standing because they were
not “private person[s]”; they were “sov-
ereign domestic dependent nations.”!8
The tribes were “just like any other gov-
ernmental entity” that “would have
authority to address any alleged nuisance
presented by banked card games within
their own communities” but not “seek
redress of an alleged public harm that is
not within their own jurisdiction.”!?

Second, the court of appeal also rec-
ognized that the tribes could not meet

the statute’s requirement that the
alleged nuisance was “specially injuri-
ous.”20 The court of appeal interpreted
that component of the standing require-
ment to mean the plaintiff must “have
suffered a harm over and above the gen-
eral public,” and of the “same type as
those suffered by the members of the
general public subject to the interfer-
ence.”2! As an example, the court of
appeal pointed to a 1962 decision that
recognized nearby residents could bring
a nuisance claim against a dairy farm

mon with the public at large.”28 This
standard also has been described as
“equivalent to the federal ‘injury in fact’
test,” which requires demonstration of
“a legally protected interest that is (a)
concrete and particularized, and (b)
actual or imminent, not conjectural or
hypothetical.”??

A 2011 California Supreme Court
decision, Save the Plastic Bag Coalition
v. City of Manhattan Beach, illustrates
how this test works in practice.39 There,
a coalition of plastic bag manufacturers

Even statutes that appear to encompass a very

broad view of standing have been interpreted

more narrowly to preserve the basic idea that

California courts should only decide “actua

III

controversies based on “some recognized or

cognizable legal theories.”

for nauseating orders and mosquito
infestations that affected the community
as a whole and them in particular
because of their close proximity.22

The tribes in Rincon could not meet
that threshold standing requirement.
The “special harm” they claimed to be
suffering was about the loss of gambling
revenues at their casinos.23 That was not
the same type of harm that the tribes
had identified as allegedly suffered by
the general public, which (ironically)
were harms caused by gambling itself.24
Instead, the tribes sought to protect
their “own exclusive rights to offer gam-
ing of the very same type they claim is
injurious to the general public,” which
“runs contrary to the purpose of public
nuisance laws, which are ‘not designed
to benefit disadvantaged competi-
tors.””25 The court of appeal therefore
concluded the tribes lacked standing for
this reason as well.26

Another noteworthy example of a
particular harm requirement is found in
Civil Procedure Section 1085—a staple
of California litigation. Section 1085
provides broad equitable relief to com-
pel the performance of an act that the
law specially enjoins or to secure a
right.2” That writ of mandate may only
be pursued by a party who “has some
special interest to be served or some par-
ticular right to be preserved or protected
over and above the interest held in com-
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and distributors brought a writ of man-
date under Section 1085 attempting to
block an ordinance prohibiting Man-
hattan Beach businesses from using
plastic bags. The city argued the coali-
tion lacked standing, but the supreme
court disagreed because the coalition’s
“members include[d] manufacturers and
suppliers of plastic bags used by busi-
nesses in Manhattan Beach,” and “[t]he
ordinance’s ban on plastic bags would
have [had] a severe and immediate effect
on their business in the city”—they
wouldn’t be able to sell their plastic bags
in Manhattan Beach.3! The court there-
fore concluded that “they have a ‘partic-
ular right to be preserved or protected
over and above the interest held in com-
mon with the public at large.””32
Economic injury is not always
enough, and, when it is not, the stand-
ing inquiry can become more difficult
to understand. In San Luis Rey Racing,
Inc. v. California Horse Racing Board
for example, a stable for race horses
brought a writ of mandate against the
California Horse Racing Board, which
had set up a fund to subsidize the sta-
bling fees of racehorses.33 The stable
was upset because the fund had decided
to no longer reimburse for stables not
located at a racetrack, so-called “offsite
stables” like the plaintiff’s operation.
The trial court, and then the court of
appeal, held that the stable lacked



standing because it was not a “benefi-
cially interested party.”3* The stable
clearly had a strong economic interest
in the case: It had a “direct interest in
competing for offsite stabling business,”
which would be far less attractive to
its customers—the race associations—
without the reimbursement from the
fund.3® Who would pay full freight to
board the horse offsite when it could be
subsidized at the race track? So long as
the stable could allege actual economic
losses, that would seem easily to meet
the injury in fact requirement of federal
law. However, the court of appeal held
it was insufficient for standing for a
writ of mandate under Section 1085
because there was “no obligation” of
any of the race associations to patronize
the plaintiff’s stable, regardless of the
reimbursement, and the stable did not
have a “right” to any of that stabling
business.3¢ Although a bit opaque, the
court of appeal appeared to believe the
“interest in competing for” the stabling
business was therefore “too remote and
indirect to support standing.”37

Even statutes that appear to encom-
pass a very broad view of standing have
been interpreted more narrowly to pre-

serve the basic idea that California
courts should only decide “actual” con-
troversies based on “some recognized or
cognizable legal theories.”38 For exam-
ple, in Cummins Corp. v. United States
Fidelity & Guaranty Co., a parent com-
pany sought a declaration about the
scope of the subsidiary’s insurance cov-
erage. Although the relevant statute,
Section 1060 of the Code of Civil
Procedure, indicated “any person inter-
ested under a written instrument” could
bring a declaratory relief action, the
court of appeal held that the parent
company’s “indirect interest” in the
rights under a contract—”no matter
how enthusiastic [and practical] it may
be”—does not “translate[] into ‘a legally
cognizable theory of declaratory
relief.””3?

Nor are these thorny standing re-
quirements relegated to longstanding
causes of action like nuisance and writs
of mandate. With much fanfare, Cali-
fornia passed the California Consumer
Privacy Act in 2018,40 and then updated
it in 2020 with the California Privacy
Rights Act.#! California law now has a
private right of action with statutory
damages of $100 to $750 for a “con-
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sumer” “whose nonencrypted and
nonredacted personal information” or
whose login information (e.g., username
and password) is subject to data breach
caused by a “business’s violation of the
duty to implement and maintain reason-
able security procedures.”#> Neverthe-
less, it is only a consumer who has the
right to bring this cause of action, and
the statute defines “consumer” as “a
natural person who is a California
resident.”#3 Thus, nonresidents, for
example, lack standing to bring a claim
under the statute. That likely means a
nationwide class action under Calif-
ornia’s new privacy law is a nonstarter,
even for companies based in California
and whose terms of service choose
California law. It also means businesses
and nonprofits lack standing because
they are not natural persons, even when
they suffered the precise harm that the
statute seeks to prevent and remedy.
These standing requirements—
whether they be found in the UCL, nui-
sance, general writ provisions, or the
myriad of other (usually codified) causes
of action under California law—are far
from technicalities. Not only can they be
dispositive of the case, as they were in
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Rincon and numerous other cases, but
they also can reverberate outside of the
courtroom. The losing parties in the
Rincon case were so upset about their
inability to pursue their UCL and nui-
sance claims against the cardrooms,
they helped fund a ballot initiative to
try to give them special standing as a
“private attorney general.” Specifically,
Initiative No. 19-0029-A1, the “Cali-
fornia Sports Wagering Regulation and
Unlawful Gambling Enforcement Act,”
is currently set to go before California
voters in November.#* While nearly all
of the press coverage and advertise-
ments have focused on its provisions to
legalize sports wagering,** the initiative
also seeks to create a private-enforce-
ment provision that allows “any person
or entity” to sue “any person” suspected
of violating the criminal gambling laws
for massive civil penalties “of up to
$10,000 per violation.”#6 These include
the gambling laws at issue in Rincon,
and thus the initiative is a direct attempt
to sidestep the tribes’ lack of standing to
bring nuisance claims against their busi-
ness competitors.

Whether the tribes can rewrite the
standing requirements for themselves
will be something to certainly keep an
eye on this fall. Regardless of how that
ultimately plays out, the standing rules
in the Rincon case and other California
law are a good reminder that, while
often overlooked, California’s standing
requirements can play an outsized role
in litigation (and even politics). B
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Invitation for Public Comment
on the Reappointment of U.S. Bankruptcy Judge
Deborah J. Saltzman

The current term of the Honorable Deborah J. Saltzman, U.S. Bankruptcy Judge
for the Central District of California, is due to expire in March 2024. The U.S.
Court of Appeals for the Ninth Circuit is considering the reappointment of
Judge Saltzman to a new 14 year term of office. The Court invites comments
from the bar and public about Judge Saltzman’s performance as a bankruptcy
judge. The duties of a bankruptcy judge are specified by statute, and include
conducting hearings and trials, making final determinations, and entering

Members of the bar and public are invited to submit comments concerning
Judge Saltzman for consideration by the Court of Appeals in determining
whether or not to reappoint her. Anonymous responses will not be accepted.
However, respondents who do not wish to have their identities disclosed should
so indicate in the response, and such requests will be honored.

Comments should be submitted no later than Thursday, December 22, 2022,

Office of the Circuit Executive

San Francisco, CA 94119-3939
Attn: Reappointment of U.S. Bankruptcy Judge Saltzman
Email: Personnel@ce9.uscourts.gov
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