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How To Keep Up With The SEC's Breakneck Rulemaking Pace 

By David Woodcock, Timothy Zimmerman and Eitan Arom                                                                                   
(March 7, 2023, 4:05 PM EST) 

Critics often accuse the U.S. Securities and Exchange Commission of pushing the 
bounds of its enforcement authority beyond what existing rules seem to 
authorize.[1] 
 
But the SEC is no longer shying away from this criticism, instead embracing it as 
necessary to ferret out evolving fraudulent schemes. 
 
"Some market participants may call this 'regulation by enforcement,'" SEC Chair 
Gary Gensler said in an address shortly after taking office in 2021. "I just call it 
'enforcement.'"[2] 
 
This brash approach is just one piece of an aggressive and expansive regulatory 
mindset that is keeping those regulated by the commission on high alert. Because at 
the same time that it is pushing the boundaries of enforcement, the SEC is also 
engaging in a historic amount of actual rulemaking by rulemaking — and at a 
blistering pace. 
 
All told, the burden on those regulated by the SEC is greater than it has been in 
decades, and though the rules seem to be changing faster than anyone — even the 
commission itself — can keep up with, there are steps that boards, executives and 
their counsel can take to mitigate the new regulatory risks. 
 
This article highlights how the SEC's approach to regulation and enforcement will 
have long-term effects on issuer, registrant and individual exposure to liability, as 
well as the enormous regulatory burdens imposed on corporate and firm-
compliance programs. 
 
Everyone regulated by the commission needs to be prepared for increased scrutiny 
and greater costs of compliance. 
 
Rulemaking by Enforcement 
 
The SEC's continued move toward rulemaking by enforcement arguably allows the agency to regulate in 
evolving areas — such as crypto and environmental, social and governance — without having to take on 
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costly and time-consuming rulemaking efforts. 
 
But that is hardly comforting for those who find themselves the subject of enforcement actions — and 
significant settlements — often having had no notice that what they were doing was not allowed. 
 
Here are just a few examples of recent SEC enforcement actions that pushed the bounds of what the 
rules provide for, causing some to dub the current SEC era the "age of dissent":[3] 

 A video game company paid $35 million to settle the SEC's claim that "it lacked controls and 
procedures among its separate business units to collect and analyze employee complaints of 
workplace misconduct," allegedly violating Exchange Act Rule 13a-15(a).[4] In dissent, 
Commissioner Hester Peirce wrote that workplace harassment "is deeply concerning, but it is 
not our concern. The Commission's Order contorts the securities laws to reach for a nexus, but 
never fully makes the connection."[5] 

 A crypto platform paid $30 million for failing to register its "staking-as-a-service" program — 
whereby crypto owners pool their tokens in exchange for proceeds when those tokens are used 
to validate blockchain transactions — as an offer and sale of securities.[6] Dissenting 
again, Peirce wrote, "[u]sing enforcement actions to tell people what the law is in an emerging 
industry is not an efficient or fair way of regulating."[7] 

 An investment advisor paid out a six-figure disgorgement for allegedly violating the duty of best 
execution by selecting a share class that paid its affiliate 12b-1 fees when a cheaper share class 
was available.[8] Commissioner Mark Uyeda joined Peirce in dissent, writing, "[i]n a substantive 
area where significant efforts have been undertaken to define fiduciary duty through the notice 
and comment process, it is unfortunate that the Commission chooses to create novel regulatory 
interpretations through enforcement."[9] 

 A registrant paid more than $2.3 million in penalties and disgorgement for purportedly offering 
variable interest rate structured products, or VSPRs, to retail investors "for whom the 
investments were unsuitable in light of each Customer's investor profile."[10] As part of the 
settlement, the firm adopted a policy prohibiting its personnel from buying VSRPs for any of its 
customers. Commissioner Peirce, in dissent, found it "particularly problematic" that the 
commission relied on the adoption of this policy as a remedial measure because "investors, 
working with their chosen financial professional, should be free to fashion their investment 
portfolios in the way that best suits their investment objectives and life circumstances" and 
"[t]he Commission's orders should not intimate that certain types of investments are never 
suitable for particular classes of investors."[11] 

As the SEC is breaking new ground with these enforcement actions, it has not pulled back with respect 
to settlement value. In fiscal year 2022, financial remedies ordered in enforcement actions totaled a 
record $6.439 billion — a nearly 70% increase over 2021 — with penalties in 2022 more than double 
those ordered in 2021.[12] 
 
And the commission's enforcement ire was also broad in its scope, imposing large fines on some who 
were not personally involved in wrongdoing.[13] 
 
Rulemaking by Rulemaking 
 



 

 

Even as it is making new "rules" through enforcement, the SEC is generating actual rules — and 
proposed rules — at a pace that is stretching even the SEC's ability to keep up with. 
 
The agency's former acting inspector general, Nicholas Padilla, noted in October that some managers 
had "raised concerns about increased risks and difficulties managing resources and other mission-
related work because of the increase in the SEC's rulemaking activities."[14] 
 
In addition to the impact on employee morale, this environment has affected the rulemaking itself 
because, for example, managers reported having to rely "on detailees, in some cases with little or no 
experience in rulemaking," according to Padilla. More than that, he added, this rulemaking agenda 
meant that "fewer resources have been available to complete other mission-related work, as rulemaking 
teams have borrowed staff from other organizational areas." 
 
As one metric for this rulemaking blizzard, the sheer number of pages that the SEC put into the Federal 
Register in 2022 was historically unprecedented. 
 
Annual SEC Proposals by Number of Federal Register Pages[15] 
 

 
 
It is true that there have been recent periods when the SEC has proposed rules at a similar pace as it did 
in 2022, for example, in 2003 to 2004 and 2009 to 2011.[16] But the spikes in proposals in those earlier 
periods were the direct result of new laws passed by Congress: the Sarbanes-Oxley Act in 2002 [17] and 
the Dodd-Frank Wall Street Reform and Consumer Protection Act in 2010,[18] respectively. 
 
There has been no authorizing legislation for the vast majority of the new rules proposed by Chair Gary 
Gensler's administration.[19] This breakneck pace and executive-only action have understandably led 
some to criticize the agency for overwhelming the markets with costly regulation.[20] 
 
It's not just the number of rules or their length that has markets overwhelmed, but also their reach. 



 

 

 
Rather than merely insisting on full and accurate disclosures or cracking down on fraud, some have 
criticized the agency for engaging in merits-based regulation: taking positions that reflect the current 
policy of the administration.[21] 
 
This is not just a matter of optics, as merit-based regulation has the tendency to lay the groundwork for 
future enforcement activity. 
 
For instance, in its proposed rules regarding climate disclosures, the SEC explained that "information 
filed as part of a registrant's Form 10-K carries certain additional potential liability, which itself can cause 
registrants to prepare and review information filed in the Form 10-K more carefully than information 
presented outside SEC filings."[22] 
 
In short, rulemaking by enforcement and increased formal — merits-based — rulemaking creates a cycle 
of increasing regulatory burdens: More and more far-reaching rules give the SEC a broader purview, and 
the commizzion continually expands that purview via enforcement. And, at least during the current 
administration, it seems that there's no relief in sight. 
 
What To Do About It 
 
It's no exaggeration to say that issuers and registrants face the greatest regulatory burden from the SEC 
in decades. In this regulatory environment, companies and registrants should consider the following 
actions to mitigate this regulatory risk: 

 Consider how to continually enhance financial and disclosure controls, as well as work more 
closely with corporate gatekeepers, such as internal and external auditors and counsel who are 
most likely focused on ever-changing regulations and timely enforcement actions. 

 Maintain a robust compliance program that is adequately resourced to deal with the new rules 
and enforcement environment. 

 Make your voices heard on new rule proposals — do not skip the comment periods, and 
consider working with industry partners and trade associations to prepare or simply amplify 
comments submitted by others. 

 Plan for new rules well ahead of their finalization, with the understanding that the final rule is 
often different from the proposal, and stay abreast of developments throughout the entire 
process. 

 Look for opportunity in the flurry of rulemaking. Extensive rulemaking almost always produces 
unintended consequences and market disruption. 

To be sure, the trends out of the SEC are concerning. Industry can make its voice heard by being part of 
the rulemaking process, but ultimately, the best way forward is to be prepared for what's coming. In this 
day and age, that alone is a full-time job. 

 
David Woodcock is a partner, Timothy Zimmerman is of counsel and Eitan Arom is an associate at Gibson 
Dunn & Crutcher LLP. 
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