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Practice Update November 15, 2024

Tools of Transition: Procedural Devices That
Could Help the President-Elect Implement His
Agenda

Gibson Dunn has created a Presidential Transition Task Force to track and analyze key activities
throughout the transition and into the early days of the Trump-Vance administration and the 119th
Congress. Through Gibson Dunn’s Task Force, we plan to keep our clients and friends informed
of notable developments, to explain certain transition resources and how they work, and to
predict what the administration is likely to focus on in a variety of areas post-inauguration. This is
the Task Force’s first release. There will be a number that will follow.

To understand the priorities and strategies of the incoming Trump-Vance Administration, we can
look to President-elect Trump’s track record from his first term and his statements on the
campaign trail regarding his post-inauguration priorities. Those priorities likely will include a
largely deregulatory agenda coupled with additional regulation in some discrete areas. The
President-elect also will be looking to extend provisions of the Tax Cuts and Jobs Act (“TCJA”),
the signature legislative achievement of his first term. Certain corporate tax provisions are set to
expire in 2025 and individual rate cuts are slated to expire in 2026. Additionally, he will be
looking to confirm as many administration officials and federal judges as possible.
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The President-elect will have several tools available to him and a Republican-controlled
Congress to halt or otherwise claw back federal regulations promulgated during the Biden
Administration, enact legislative priorities, and staff the executive and judicial branches (as well
as independent agencies) with his nominees. This alert discusses the transition process as well
as several of these tools and their likely efficacy and limits in facilitating the implementation of
President-elect Trump’s agenda. These executive and congressional tools include: (1) a White
House memorandum that directs federal agencies to freeze the finalization of pending rules (or
repeal or modification of rules or policy documents under the ordinary procedures), (2) legislative
repeal of rules promulgated in the last few months of the Biden Administration under the
Congressional Review Act, (3) the budget reconciliation process in Congress, and (4)
confirmation of executive branch and judicial appointees with a simple majority vote in the
Senate. In addition, the Department of Justice could decline to defend certain regulatory actions
in court, increasing the likelihood those actions would be vacated. Each of these tools is
discussed below.

President-elect Trump also has floated significant initiatives to reform the administrative state for
which these tools may become important. For example, he announced that Elon Musk and Vivek
Ramaswamy will head a task force to audit the federal government for inefficiencies. He also
committed to slashing ten regulations for every new regulation his administration

implements. Finally, President-elect Trump promised to reissue and expand an executive order
that converted tens of thousands of career government employees into political appointees. If
these employees lose civil service protections, President-elect Trump would have more power to
replace them.

I. Transition Mechanics and Personnel
A. Transition Process

The Trump Administration will be the first to take office under the Electoral Count Reform and
Presidential Transition Improvement Act, enacted in December 2022 to address challenges that
arose most prominently in the 2020-2021 transition period. That bill amended two laws—the
Presidential Transition Act of 1963 and the Electoral Count Act of 1887 (“ECA”).[1]

The Presidential Transition Act, as amended, directs the General Services Administration and the
President to enter into memoranda of understanding with the campaigns prior to the

election. The memoranda provide the conditions under which the candidates may receive access
to federal transition funding, facilities, agency documents, and security clearances. They also are
to include the transition team’s ethics plan, which is to address the role of registered lobbyists
and foreign agents and prevent transition team members from working on matters that may give
rise to a conflict of interest. Although the conflict-of-interest provisions are supposed to be the
equivalent of the criminal statutory provisions that apply to federal employees, the transition team
is responsible for enforcing its own ethical code.

To date, the Trump transition team has not signed either of the required memoranda of
understanding. Until the transition team signs the memoranda, it can accept unlimited private
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contributions and does not have to disclose them.[2] But it also means the transition team
currently does not have access to federal agency resources—including significant amounts of
briefing materials—or security clearances. Reporting suggests that the Trump transition team is
planning to sign the memoranda at some point.[3]

As the transition moves forward, we can expect to see President-elect Trump send agency
review teams, also known as landing teams, to key agencies to assess personnel, budget, and
ongoing work. The Biden Administration established a formal transition process earlier this year,
led by the Office of Management and Budget and General Services Administration, and directed
that all agencies identify career officials to lead the transition process and prepare detailed
briefing materials by November 1.[4]

At the same time, the transition team will be vetting candidates for top-level agency and White
House positions. For those who require Senate confirmation, the transition team will begin
working with relevant congressional committees to get their paperwork in order so the
committees can move quickly once President-elect Trump is inaugurated. The transition team
also will continue drafting “Day One” executive orders and proposed regulations—a process
President-elect Trump’s allies began at the America First Policy Institute nearly as soon as he left
office in 2021.[5]

B. Transition and Administration Personnel

Former Trump Small Business Administration head Linda McMahon and CEO of Cantor
Fitzgerald Howard Lutnick are co-chairing the transition. McMahon is focusing on developing
policy, while Lutnick is leading the personnel effort. The honorary co-chairs are Donald Trump,
Jr., Eric Trump, Vice President-elect JD Vance, Robert F. Kennedy, Jr., and former
Representative Tulsi Gabbard. Susie Wiles, who will serve as the President’s Chief of Staff, also
will be involved in the transition. The transition is relying on a number of advisors from the
America First Policy Institute and former administration personnel from the first Trump
Administration. The reported members of the team—acting as either official members or
unofficial advisors—include:

Economic Policy:

Jamieson Greer, Former USTR Chief of Staff

Vince Haley, Former Trump speechwriter

Robert Lighthizer, Former U.S. Trade Representative

Kevin Warsh, Former Member of the Federal Reserve Board of Governors

Technology Policy:
Michael Kratsios, Former Trump Administration Chief Technology Officer
Galil Slater, Economic policy advisor to Vice President-elect JD Vance

Energy Policy:
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Doug Burgum, Governor of North Dakota
Harold Hamm, Executive Chairman, Continental Resources

Department of Defense:
Robert Wilkie, Former Secretary of Veterans Affairs

Department of Homeland Security:
Rob Law, Former Chief of Policy at USCIS

Department of Justice:
Mark Paoletta, Former Office of Management and Budget General Counsel

Other:
David Bernhardt, Former Interior Secretary
Doug Hoeschler, Former Director of the White House Office of Intergovernmental Affairs

Il. Regulatory Moratorium and Postponement

As President Biden did at the start of the current administration and as President Trump did at the
start of his first administration, on January 20, 2025, President-elect Trump likely will direct
executive branch agencies to freeze pending rulemakings and recommend that independent
regulatory agencies do the same.[6] He also may request that departments and agencies
withdraw proposed rules that have been sent to the Office of the Federal Register (OFR) but
have not yet been published and postpone the effective dates of rules that have been published
but have not yet taken effect, although these options may face immediate challenges under the
Administrative Procedure Act (“APA”).

On January 20, 2021, at the start of the Biden Administration, Assistant to the President and
Chief of Staff Ronald A. Klain sent a memorandum to the heads and acting heads of all executive
departments and agencies asking them to take the following steps “to ensure that the President’s
appointees or designees ha[d] the opportunity to review any new or pending regulations”:

1. Refrain from proposing or issuing any rule in any manner—including by sending a rule to
the OFR—until after review and approval by a department or agency head appointed or
designated by President Biden;

2. Withdraw from the OFR any regulations that had been sent to the OFR but not yet
published in the Federal Register for review and approval; and

3. Consider postponing for 60 days the effective date of regulations that had been published
in the Federal Register but had not yet taken effect.[7]

The Klain memorandum permitted exceptions for “emergency . . . situations related to health,
safety, environmental, financial, or national security matters” and “regulations promulgated
pursuant to statutory or judicial deadlines.”[8] This memorandum was generally understood not
to apply to independent agencies, but a new administration might take a more aggressive
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approach and seek to exert more direct control over traditionally independent agencies such as
the Securities and Exchange Commission (“SEC”) and Federal Trade Commission (“FTC”). [9]

At the start of the first Trump Administration in 2017, Assistant to the President and Chief of Staff
Reince Preibus issued a similar memorandum, although there were some differences from the
Klain iteration.[10] First, the Klain memorandum allowed exceptions for “emergency situations”
relating to “environmental . . . matters,” whereas the Preibus memo did not.[11] Second, the
Klain memorandum asked agencies to “consider” extending the effective dates of rules that had
not taken effect, rather than requiring them to do so.[12] The change in the Klain memorandum
was likely due to court rulings during the first Trump Administration holding that delays in the
effective date of Obama Administration rules violated the APA because the delays did not go
through the notice-and-comment process.[13] Third, the Klain memorandum suggested that
before the effective dates of rules were extended, agencies should provide 30 days for parties to
“provide comments about issues of fact, law, and policy raised by those rules,” likely to reduce
the risk of similar legal challenges. [14]

Although it is difficult to evaluate the effect of these memoranda on federal agencies, it appears
that agencies generally comply with their instructions. For example, in February 2002, the
Government Accountability Office determined that “federal agencies delayed the effective dates
for 90 of the 371 final rules that were subject to” a similar memorandum published at the
beginning of the Bush Administration (i.e., had been published in the Federal Register but had
not yet taken effect when President Bush took office), and that a majority of the rules that were
not delayed were non-controversial rules that the White House had previously agreed should be
issued as scheduled.[15]

Independent regulatory agencies in some cases also abide by the regulatory moratoria, although
they have not delayed the effective dates of previously published rules.[16] An agency is an
“independent regulatory agency” if it is “run by principal officers appointed by the President,
whom the President may not remove at will but only for cause.”[17] In contrast to non-
independent agencies (sometimes referred to as executive agencies), the President’s control
over independent agencies is limited by his inability to fire the commissioners, board members,
and directors that make these agencies’ final decisions, unless he has “cause” to remove them
from office. For-cause removal protections are typically understood to preclude the President
from removing an agency official simply because the President disagrees with the official’s policy
decisions.[18] At the SEC, for example, five commissioners decide whether to propose and
adopt new regulations, and under current law the President is widely believed to lack the ability to
prevent them from doing so if he disagrees (though an aggressive administration might argue that
the President’s lack of control over independent agencies is unconstitutional). Likewise, if the
President orders the commissioners to repeal regulations adopted during the Biden
Administration, nothing clearly requires them to obey that order. In contrast, if the Administrator
of the Environmental Protection Agency (“EPA”) refuses to repeal a regulation that the President
wants to eliminate, then the President undoubtedly can replace him or her with a new
Administrator.
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It is likely that President-elect Trump will direct his Chief of Staff to issue a memorandum similar
to the Klain and Preibus memoranda directing executive departments and encouraging
independent regulatory agencies to refrain from promulgating any new rules left over from the
Biden Administration, and to postpone the effective dates of rules that have been published but
have not yet taken effect.

Generally, once final legislative rules have been published in the Federal Register, the only way
for a new administration to eliminate or change them is through the notice-and-comment
rulemaking process delineated in the APA.[19] The APA specifies only very narrow exceptions to
notice-and-comment for legislative rules on the theory that regulated parties are entitled to notice
of the regulations with which they must comply and an opportunity to comment on the
government’s proposal and explain what compliance will entail.[20] These limited exceptions
include when the agency is issuing a “rul[e] of agency organization, procedure, or practice,” or
when the agency determines “for good cause” that notice-and-comment procedures are
“impracticable, unnecessary, or contrary to the public interest.”[21] Agencies have typically relied
on one or more of these exceptions when they have attempted to postpone the effective dates of
published rules at the direction of a new administration without following the notice-and-comment
process.[22] In many instances, however, courts have invalidated these changes as requiring
notice-and-comment rulemaking.[23]

Of course, a new administration can also reverse or modify the prior administration’s rules
through the ordinary procedures that govern agency decisionmaking. In seeking to undo a prior
administration’s policies through these ordinary procedures, a key issue includes whether the
prior administration adopted the policy through notice-and-comment rulemaking or more
streamlined mechanisms.

As relevant here, the APA distinguishes two kinds of actions: (1) legislative rules adopted by, for
example, notice-and-comment rulemaking and (2) interpretive rules, statements of policy, and
guidance documents. Legislative rules must go through notice-and-comment rulemaking absent
an exception, whereas other kinds of agency documents such as guidance letters can be
adopted (or withdrawn) through more informal procedures. Agencies must typically “use the
same procedures when they amend or repeal a rule as they used to issue the rule in the first
instance.”[24] Accordingly, it is generally harder to repeal or amend a rule adopted through
notice-and-comment rulemaking than to repeal or amend interpretive rules, statements of policy,
or guidance documents. And, as explained above, a new administration that tries to bypass
notice-and-comment rulemaking may run into legal obstacles.

lll. The Congressional Review Act

The Congressional Review Act (“CRA” or “Act”) enables Congress to enact joint resolutions
invalidating new rules adopted by federal agencies.[25] Among other things, the Act provides for
expedited procedures that enable Congress to repeal a new regulation relatively quickly and with
a simple majority in the Senate.[26]
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A. Background and Process

Other than at the start of a new presidential administration, the CRA is generally not a widely
used tool for invalidating new regulations because the President is likely to veto any resolution
invalidating a rule adopted by an agency during his administration.[27] President Obama, for
example, vetoed five disapproval resolutions during the 104th Congress, and President Biden
vetoed a resolution disapproving the National Labor Relations Board’s joint employer rule in May
2024.[28] In theory, a President might seek to deploy the CRA to repeal a regulation adopted by
an independent agency like the SEC or Federal Communications Commission (“FCC”) because
they are not currently subject to the President’s direct control and supervision. However, the
CRA has never been used in this manner.

Although the CRA was used to invalidate a rule only once in the first twenty years after it was
enacted in 1996, recent Congresses have more aggressively used the CRA to overturn final rules
adopted in the last year of an outgoing administration. At the start of the first Trump
Administration, Congress used the CRA to overturn 16 rules, including rules adopted by the SEC,
Department of Education, and Department of Labor. In 2021, at the onset of the Biden
Administration, Congress used the CRA to overturn three rules that had been adopted by the first
Trump Administration.[29]

As these examples show, the CRA is most effective at the start of a new administration in which
the same political party controls both houses of Congress and did not control the White House
during the prior administration—i.e., in the very circumstances that likely will occur come January
2025. ltis also helpful in enabling Congress to repeal so-called “midnight regulations” adopted
during the prior administration’s final months. As discussed in further detail below, however, the
Act’s timing provisions render its expedited-repeal provisions inapplicable to the vast majority of
regulations adopted during the Biden Administration.

The Act includes a series of complicated deadlines that govern when new rules take effect, when
Congress may propose and adopt joint resolutions invalidating them, and when Congress may
take advantage of the Act’s expedited procedures. The process is as follows: Starting from the
later of the date an agency publishes a rule in the Federal Register or submits it to Congress,
Congress has sixty days to introduce a joint resolution disapproving the rule in either chamber,
excluding days either chamber is adjourned for more than three days during a congressional
session.[30] To give Congress sufficient time to review rules a president submits in the waning
days of a session, any rule submitted less than sixty House legislative days or sixty Senate
session days prior to at least one chamber adjourning for more than three days without a session
(usually only at the end of a congressional session) gets a new sixty-day review period, starting
from the fifteenth House or Senate legislative day of the new session. This new sixty-day period
also excludes days either chamber is adjourned for more than three days during the session.[31]

In practice, if one party holds the majority in both chambers, Congress can move a joint
resolution through this process very quickly, requiring very little Senate floor time, which is the
limiting factor for much legislation. After introduction, the joint resolution goes to the appropriate
House or Senate committee.[32] The House follows its usual legislative course of considering
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joint resolutions in committee and on the floor with passage requiring a simple majority

vote. During its sixty-session-day review period, however, the Senate may use fast-track
procedures to consider a CRA resolution. Twenty calendar days after introduction, in the Senate,
if the committee has not already reported the resolution, thirty senators may file a petition on the
Senate floor to discharge the joint resolution from committee.[33] Once the resolution is reported
or discharged, a senator may move to consider the resolution on the floor. That motion is subject
to a simple majority vote, and is privileged, meaning that the motion to consider it may not be
postponed and no one can move to consider other business. After the Senate passes the motion
to consider the resolution, debate is limited to 10 hours divided equally between supporters and
opponents—meaning that the Senate does not have to follow its usual cloture procedures to end
debate, which usually require a super-majority vote. The Senate also may consider a non-
debatable motion to limit debate.[34] The joint resolution itself may not be amended.[35] Once
debate has concluded, the Senate may pass the resolution by a simple majority vote.[36] Once
either the House or Senate passes a joint resolution, it is transmitted directly to the floor rather
than a committee of the other chamber.[37] Once Congress passes the resolution, as with other
legislation, the President may sign or veto it, and, if he vetoes it, Congress may override the veto
with a two-thirds majority vote of each chamber.

If Congress enacts a CRA joint resolution overturning a regulation, the agency may not reissue
the rule “in substantially the same form” unless Congress passes legislation authorizing such a
rule.[38] Note that the CRA deadlines do not affect rules’ effective dates. The CRA does require
that major rules—i.e., rules that have an annual economic effect of more than $100 million, result
in “a major increase in costs or prices,” or have “significant adverse effects on” competition or
employment—generally may not take effect until sixty calendar days after an agency submits the
rule to Congress or publishes the rule in the Federal Register, whichever is later.[39] The APA
requires only a thirty-day delay for other rules. Once these time periods expire, the rules may
take effect, even if a CRA resolution is pending. If Congress passes a CRA resolution after the
rule takes effect, the rule “shall be treated as though [it] had never taken effect.”[40]

B. Application to Biden-Era Regulations

Wary of the CRA, agencies now try to finalize rules sufficiently in advance of a presidential
election to prevent the streamlined legislative procedures in the CRA from being available to the
next administration and Congress. As relevant here, the Biden Administration finalized new rules
almost daily in April 2024 on matters ranging from “forever chemicals” to nursing homes.[41]

Because we do not know yet for certain how many legislative days will pass before the House
and Senate will adjourn on January 3, 2025, we cannot precisely calculate which rules will be
subject to the CRA in the 119th Congress, but the Congressional Research Service estimates
that rules submitted to the House or Senate on or after August 1, 2024 will qualify for the
additional review period.[42] That means the sixty-day time limit has already expired for most of
the major regulations adopted during the Biden Administration.

Still, according to one estimate, the next Congress could use the CRA to repeal several dozen
significant new rules.[43] If the cutoff is August 1, vulnerable rules include construction and
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safety standards for manufactured housing and lead and copper in drinking water.[44] Moreover,
the Biden Administration (including independent agencies) has yet to finalize some significant
rules such as the Department of Labor’s heat-stress regulation, the Food and Drug
Administration’s proposed rules to ban flavored cigars and menthol cigarettes, the FTC'’s
proposed rule to ban junk fees, the SEC’s proposed Best Execution rule, the Federal Reserve’s
proposed rule implementing the Basel Il capital requirements, and several of the EPA’s proposed
rules on “high-priority” chemicals. These pending rulemakings will be vulnerable to the CRA if
agencies finalize them between now and January 20, or if an independent agency finalizes a
pending rulemaking after January 20 over the Trump Administration’s opposition. And repeal
under the Act would have the added effect of preventing agencies from readopting substantially
similar rules in the future.

IV. Reconciliation

Budget reconciliation is a fast-track procedure by which Congress can pass legislation that
affects federal spending. Part of the Congressional Budget Act of 1974, reconciliation permits
Congress to pass certain types of budget and tax-related legislation without facing a filibuster in
the Senate.[45]

A. Background and Process

Each year, Congress prepares a budget for the federal government by adopting a budget
resolution—that is, a resolution adopted by both houses of Congress that sets forth the levels of
spending, revenue, and debt.[46] Because the bill is not submitted to the President for signature,
the budget resolution itself lacks the force of law.

A budget resolution may include “reconciliation instructions” designed to reconcile existing law
with the dictates of the budget resolution. These instructions direct particular congressional
committees to propose legislation that will help achieve the resolution’s goals, without specifying
the changes that should be made.[47] For example, the 2021 budget resolution directed 12
Senate committees and 13 House committees to increase the deficit between FY 2022 to FY
2031 by a specified amount for each committee totaling no more than $1.75 trillion.[48]

When multiple committees are subject to reconciliation instructions, each committee submits its
proposed amendments to the relevant chamber’s budget committee, which packages together
and reports the amendments without substantive changes in a single, consolidated reconciliation
bill.[49] There are no immediate penalties if the reconciliation bill fails to satisfy the reconciliation
instructions, but the committees generally satisfy them. (If they do not, the reconciliation bill can
be amended on the floor.) Notably, the targets set by the reconciliation instructions apply only to
the initial proposals from the committees, not to the final bill that results from the reconciliation
process.

The procedural rules that govern consideration of reconciliation bills make a profound difference
in the Senate, which—unlike the House—does not use bill-specific rules to limit debate time or
structure amendments. Most significantly, the rules restrict debate on reconciliation bills to 20
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hours and prohibit a filibuster, thus eliminating the need for a 60-vote supermajority to invoke
cloture and proceed to a vote on final passage of the bill.[50] The practical effect of this provision
is that reconciliation bills can pass the Senate by a simple majority.

The “Byrd Rule” limits the permissible scope of a reconciliation bill in the Senate.[51] Named for
the late West Virginia Senator Robert Byrd, the rule generally provides that provisions
“extraneous to the instructions to a committee” may be stricken from the reconciliation bill and
may not be offered as an amendment.[52] The Byrd Rule defines “extraneous” material to
include six types of provisions: (1) provisions that do not affect the budget (unless this is due to
offsetting changes to revenues and outlays); (2) provisions that increase the budget deficit, if the
committee does not satisfy the reconciliation instructions; (3) provisions that are outside the
jurisdiction of the relevant committee; (4) provisions that produce budgetary changes that are
merely incidental to the provisions’ non-budgetary components; (5) provisions that increase the
budget deficit for a year not within the scope of the budget resolution or the reconciliation bill; and
(6) provisions that would make changes to Social Security programs.[53] When a senator raises
a Byrd Rule objection, the Senate Parliamentarian decides the question, unless the Senate—
using ordinary rules—votes to waive the objection.[54] In practice, many of these deliberations
take place prior behind the scenes in Byrd Rule sessions between Senate committee staff and
the Parliamentarian prior to floor consideration of the hill.

Once the House and Senate have agreed on their respective reconciliation bills, they work out
the differences between them to develop a final bill that will be voted on by both chambers. This
process typically occurs through a conference committee consisting of members from both
chambers.

B. Examples and Implications

Reconciliation has been used more than 20 times since 1980 to achieve results favored by both
major parties. In 2001 and 2003, for example, Congress used reconciliation to enact tax cuts
proposed by President Bush; in 2010, Democrats used it to enact a portion of the Affordable Care
Act (“ACA”); the first Trump Administration used it to enact the Tax Cut and Jobs Act; and in
2022, Democrats again used reconciliation to enact the Inflation Reduction Act.[55] There is no
requirement that reconciliation be used to decrease the deficit.

Because it precludes a filibuster in the Senate, reconciliation is an attractive tool for a
congressional majority to accomplish certain economic objectives, like revising tax rates and
changing mandatory spending programs.[56] Indeed, the reconciliation process was used by the
Republican Senate during the first Trump Administration and congressional Republicans to pass
the TCJA and the Republican majority will likely try to use it again to extend those cuts. The
reconciliation process could also be used to adjust spending on veterans and even to repeal
some aspects of the ACA, as House Republicans voted to do in 2016.[57] But it is not a filibuster
cure-all. The Byrd Rule sharply limits the types of provisions that may be enacted through the
reconciliation process, and while the boundaries of the rule are subject to interpretation—making
the Senate Parliamentarian’s role an important one—the limitations it imposes are


https://www.gibsondunn.com/tools-of-transition-procedural-devices-could-help-president-elect-implement-agenda/#_ftn50
https://www.gibsondunn.com/tools-of-transition-procedural-devices-could-help-president-elect-implement-agenda/#_ftn51
https://www.gibsondunn.com/tools-of-transition-procedural-devices-could-help-president-elect-implement-agenda/#_ftn52
https://www.gibsondunn.com/tools-of-transition-procedural-devices-could-help-president-elect-implement-agenda/#_ftn53
https://www.gibsondunn.com/tools-of-transition-procedural-devices-could-help-president-elect-implement-agenda/#_ftn54
https://www.gibsondunn.com/tools-of-transition-procedural-devices-could-help-president-elect-implement-agenda/#_ftn55
https://www.gibsondunn.com/tools-of-transition-procedural-devices-could-help-president-elect-implement-agenda/#_ftn56
https://www.gibsondunn.com/tools-of-transition-procedural-devices-could-help-president-elect-implement-agenda/#_ftn57

meaningful. Ultimately, the reconciliation process is best viewed as having the potential to
secure significant changes to relatively narrow areas of U.S. law and policy.

V. Appointments and Confirmations

In light of changes to the filibuster over the last decade, President-elect Trump will need only a
simple Senate majority to confirm his judicial and executive branch nominees. Senate
Democrats reinterpreted Senate rules in 2013 “so that [most] federal judicial nominees and
executive-office appointments could advance to confirmation votes by a simple majority of
senators, rather than the 60-vote supermaijority” previously required to defeat a

filibuster.[58] Republicans expanded the interpretation in 2017 to allow Supreme Court nominees
to be confirmed by a simple majority.[59] And both parties have recently modified the “blue slip”
tradition that required senators from the state where there is a vacancy to sign off on judicial
nominees for courts of appeals; although the parties still expect consultation between the White
House and senators from the vacancy state, they will call nominees to a vote even if a senator
does not return a blue slip. By contrast, both parties have continued to observe the tradition for
judicial nominees for district courts, with the result that as a practical matter individual senators
from the state where there is a vacancy still can block district court nominees.

For much of President Biden’s term, the Senate was evenly divided between Democrats and
Republicans. Thus, President Biden often needed the votes of every single Democratic senator,
plus Vice-President Harris’s tiebreaking vote, to confirm his nominees. Beginning next year,
Republicans will control the Senate with at least 53 seats, giving President-elect Trump more
leeway to confirm his choices on a purely partisan basis even if he loses the votes of three
members of the Republican party.

VI. Reversing Course in Pending Regulatory Challenges

In the case of final rules that are already subject to legal challenge in federal court, whether a
new administration can or is likely to opt not to defend a previous administration’s final rule
depends on a number of factors. A new administration may choose not to appeal a ruling
invalidating its predecessor’s final rule or, on rare occasions, concede the legal invalidity of a rule
being challenged. The Department of Justice and agencies may also ask federal courts for
extensions of litigation deadlines to permit agencies to reconsider their policies; courts are
generally more receptive to these extension requests given that they are less susceptible to the
charge that the agency is using litigation to bypass the normal requirements of the APA.

If the agency is an independent regulatory agency (such as the SEC, FTC, or Federal Reserve),
it is more difficult for a new administration to direct the agency to abandon the defense of existing
regulations because, as explained above, the heads of independent regulatory agencies can only
be removed “for cause.” Still, the new heads and majorities of independent agencies will likely
share some of the same goals as the new administration and can decide that they do not wish to
defend an existing rule adopted in the last administration. For example, a new majority at the
SEC may pull back from the current majority’s aggressive approach towards regulation and
enforcement of digital assets such as cryptocurrencies. Agencies without independent litigating
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authority may need to coordinate with the Department of Justice to achieve that result. And the
issue becomes further complicated for Supreme Court litigation, because most independent
agencies are required by statute to be represented by the Solicitor General in the Supreme Court
and even agencies that have a high degree of independent litigating authority generally must, in
that forum, secure approval from the Department of Justice or at least the absence of any
objection to proceed.[60]

If the agency is not an independent agency, a new president could direct the agency to refrain
from defending a prior administration’s regulation. The more likely scenario, however, is that the
heads of agencies—independent or not—who are appointed by the new administration might ask
the Department of Justice not to defend a rule, and the Department of Justice can agree or
refuse. If the Department of Justice agrees not to defend a final rule in a pending legal challenge,
it could move for a voluntary remand back to the agency to reevaluate the rule. Courts often
grant federal agencies’ motions for voluntary remand because they allow the agency to correct its
own errors without expending the resources of the court in reviewing a record that may be
incorrect or incomplete, or in a case that may be mooted by subsequent agency action.[61] In
litigation, it also is possible for a new administration to support a stay of the rule pending
completion of the litigation.

Recent administrations have changed the government’s position in pending legal challenges to
the prior administration’s rules. For example, the Trump Administration declined to seek a
rehearing after a court vacated the Department of Labor’s “fiduciary rule.” The Department of
Justice dropped its appeal in a dispute between MetLife Inc. and the Financial Stability Oversight
Council. During the Bush Administration, the EPA and Attorney General were directed to review
Clean Air Act enforcement actions stemming from Clinton-era investigations to determine
whether they should be continued. The review resulted in the EPA dismissing enforcement
actions (launched by the Clinton Administration) against dozens of coal-fired power

plants.[62] The Bush administration prosecutors also changed course from the Clinton
administration in the Microsoft antitrust litigation, which reportedly resulted in the company
obtaining a more favorable settlement than had been offered previously.[63] In the case of the
Biden administration’s Non-Compete Rule, Department of Labor Independent Contractor Rule,
and other regulations currently being reviewed by federal courts, the Trump administration could
use a similar approach and opt to move for a voluntary remand back to the agency to repeal or
revise the regulations being challenged.[64]

Still, some Supreme Court Justices have criticized the executive branch for acquiescing to
injunctions or vacatur of a prior administration’s rules. In one notable example, President Biden’s
Department of Justice and Department of Homeland Security declined to appeal an injunction
invalidating the Trump Administration’s so-called Public Charge Rule. The Supreme Court
initially granted certiorari to address whether states could intervene to defend the rule, but
ultimately dismissed the writ of certiorari as improvidently granted. In a concurrence, Chief
Justice Roberts (joined by Justices Thomas, Alito and Gorsuch) expressed concern that a
strategy of “rulemaking-by-collective-acquiescence” may allow a new administration to
circumvent the APA’s requirements for repealing final rules, although he ultimately agreed that
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dismissal was appropriate because the specific procedural posture could complicate the Court’s
resolution of important questions in the case.[65]

Some states have subsequently argued that courts should permit them to intervene in pending
cases against the federal government to avoid this problem, and this strategy may repeat itself
with Democratic state Attorneys General in the next Trump Administration[66] More generally,
states are increasingly seeking to intervene or participate as plaintiffs in regulatory litigation. For
example, in 2022, several states with Republican attorneys general sought to intervene in
litigation challenging Title 42, a component of the Public Health Service Act of 1944 that enables
the Centers for Disease Control director, with approval of the President, to restrict entry of
individuals from a country in which there is a communicable disease.[67] States with Democratic
attorneys general will likely take a similar approach in the next Trump Administration.

For similar reasons, companies with an interest in upholding regulations that are currently being
challenged in court may wish to consider intervening as defendants to make it more difficult for
the next administration to settle or acquiesce to an adverse ruling. The presence of an
intervening defendant can make it more difficult for the government to change positions in the
middle of litigation challenging an agency’s rule and, even if the government does change
positions, an intervening defendant can make it more difficult for the government to prevent a
federal court from upholding the rule on the merits.

VII. Executive Orders and Presidential Directives and Memoranda

In recent administrations, presidents have increasingly turned to executive orders and
presidential memoranda and directives to achieve certain legislative and regulatory priorities
without the assistance of Congress or federal agencies.

A. Executive Orders

Executive orders are presidential directives that have the force of law when they are issued
pursuant to a valid claim of constitutional or statutory authority.[68] Unlike legislation and federal
regulations, presidents are free to revoke, modify, or supersede executive orders at any
time.[69] Indeed, new administrations often begin their terms by acting quickly to revoke
previously issued orders. In October 2019, for example, President Trump revoked President
Barack Obama’s executive order relating to protections for qualified civil service workers.[70] On
his first day in office, President Biden issued an executive order revoking a number of executive
orders issued by President Trump[71]

President Biden has issued 143 executive orders during his presidency. In his 100-day action
plan for his first term, President Trump pledged that he would immediately “cancel every
unconstitutional executive action, memorandum and order issued by President Obama” in order
“to restore security and the constitutional rule of law.”[72] During this year’s campaign, he
pledged that he would “sign an executive order directing every federal agency to immediately
remove every single burdensome regulation driving up the cost of goods.”[73] While there has
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been much speculation about precisely which executive orders President-elect Trump could
revoke, they may include:

¢ Regulatory Review

o EO 14094 (directing the Office of Management and Budget to revise how
executive branch agencies conduct cost-benefit analyses)

e Economy

o EO 14036 (directing agencies to take a variety of steps to regulate business’s
competitive practices)

e Energy and the Environment
o EO 14008 (rejoining the Paris Climate Agreement)
e Labor and Federal Employment

o EO 14035, 14091 (implementing plans to improve diversity, equity, and inclusion
within the federal workforce)

B. Presidential Directives, Memoranda, and Proclamations

In addition to executive orders, past presidents have used various written instruments to direct
the executive branch and implement policy.[74] These include presidential memoranda,
directives, and proclamations, which generally are less formal than executive orders and need
not be published in the Federal Register unless the President determines that they “have general
applicability and legal effect.”[75] Like executive orders, presidential memoranda, directives, and
proclamations can be undone by new executive actions revoking the prior action.[76]

President Biden has used these instruments, particularly presidential memoranda, to achieve
numerous policy goals.[77] For example, in January 2021, President Biden issued several
memoranda, including on discrimination in housing and the Deferred Action for Childhood Arrivals
(“DACA”) program.[78] President-elect Trump may revoke President Biden’s presidential
memoranda when he assumes office on January 20, 2025, and he is likely to issue some of his
own to shape the course of the administrative state during his term.

Conclusion

The tools and strategies we have discussed will be available to President-elect Trump and the
likely Republican-controlled Congress in their efforts to halt or repeal regulatory actions
undertaken during the Biden Administration, pursue legislative initiatives (such as extending the
TCJA), and confirming judges and members of the President-elect’'s team. Each of these tools is
limited in certain respects. For example, an effort to repeal President Biden’s core legislative and
regulatory enactments—uwith the exception of executive orders and presidential directives and
memoranda, which may be revoked immediately and unilaterally by President-elect Trump—uwiill
not be immediate and will require coordination and a multi-pronged approach. However, if
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pursued over time, these tools—as we have seen through their historical application—can be
effective in furthering the President-elect’'s agenda.
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